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STATEMENT OF THE CASLE
1. Nature of Action and Relief Sought

Petitioner here challenges the validity of Oregon Administrative Rule 800-
020-0015(5) (also known as the “360 hour rule” hereafter) adopted by the Oregon
State Board of Tax Practitioners on Japuary 10, 2013 and effective February 1,
2013, Petitioner seeks a determination that OAR 800-020-0015(5) is invalid
because it exceeds the statutory authority granted in ORS 637.605 through
637.740 and also because it is preempted by federal law,

2. Nature of the Judement

This case presents a challenge to the validity of an administrative rule,
rather than an appeal of a judgment.

3. Basis of Appellate Jurisdiction

ORS 183.400(1) states that “[tthe validity of any rule may be determined
upon a petition by any person to the Court of Appeals in the manner provided for
review of orders in contested cases.” The Oregon Supreme Court has held that
ORS 183.400(1) is clear in its plain meaning that standing to challenge a rule is
conferred on “any person” and that there is no additional constitutional
requirement of a showing of a practical effect on a personal interest. Kellas v.
Dep’t of Corrections, 341 Or 471(2006). ORS 183.310(8) defines a persorn as
“any individual, parinership, corporation, association, governmental subdivision

or public or private orgenization of any character other than an agency.”
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Petitioner ORSEA, an Oregon domestic nonprofit corporation, is a person

seeking to challenge the validity of OAR 800-020-0015(5) and thus has standing
under ORS 183.400(1). Under that same statute, this Court has jurisdiction to
determine the validity of the challenged rule,

4. Effective Date for Appellate Purposes

Neither ORS 183.400(1) nor the Rules of Appellate Procedure set forth
any time limitation as to when a challenge to an administrative rule may be
brought. The rule being challenged was adopted on January 10, 2013, and
became effective February 1, 2013,

8. Questions Presented

i. Whether ORS 673.605 through 673.740 grants the State Board of Tax ._
Practitioners the authority to adopt the 360 hour rate contained in QAR 800-020-
0015(5)7

2. Whether OAR 800-020-0015(5) exceeds the statutory grant of authority
in ORS 673.605-740 by directly conflicting with ORS 673.637(2)?

3. Whether the 360 hour rule from OAR 800-020-0015(5) is preempted
by federal law? |

6. Summary of the Argument

OAR 800-020-0015(5), the “360 hour rule”, is invalid because by creating

that “360 hour rule” the Board of Tax Practitioners has exceeded the statutory

authority of the agency. The rule conflicts with directives from statutory
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authority which direct the Board to license enrolled agents in Oregon as Licensed
Tax Consultants if they pass the Oregon examination. The enabling statute has
provided no authority for the 360 hour rule, and statutory authority has explicitly
exempted enrolled agents from similar work experience requirements. The
Agency has acknowledged that the rule does not exist in statute, and in fact, the
Agency’s attempt to add it to the statute was defeated.

The 360 hour rule is also invalid because it directly conflicts with and
contravenes federal statutes. Federal law has occupied the specific field of
licensing enrolled agents to practice before the Internal Revenue Service, and the
conflict with federal law created by the 360 hour rule cannot function consistently
or harmoniously with the federal scheme. The 360 hour rule adds an additional
condition and qualification which the Oregon Board of Tax Practitioners is
without authority to add onto a federally granted license,

7. Statement of the Facts

Petitioner is the Oregon Society of Enrolled Agents, Inc. (*OrSEA”
hereafter). OrSEA. OrSEA’s mission is to “Foster professionalism and growth
of members, be an advocate of taxpayer rights, protect the interests of its
members and enhance the role of enrolied agents among government agencies,
other professions, and the public at large.” Declaration of Marie Linders. A-1-2.
Enrolled agents are individuals who are licensed by the United States government

to “practice before the Internal Revenue Service.” 31 CFR § 10.2(4) (2011). This
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practice Includes, but is not limited to preparing and filing federal taxes and

rendering tax advice to individuals and other entities. 74,

Under Oregon law, no person may prepare, advise, or provide assistance
in the preparation of personal income tax returns without first being licensed as
a tax consultant. ORS 673.615(1). The Legislature enacted broad rules for
licensing tax consultants which includes, among other things, an age requirement,
education requirement, and a minimum hours work experience requirement.
ORS 673.625. However, in ORS 673.637(3), the Legislature specifically
exempted from the requirements of ORS 673.6235 those persons who are licensed
to practice before the IRS as enrolled agents. Under ORS 673.637(3), to be
licensed as a tax consultant in Oregon, an enrolled agent only has to actually be
an enrolled agent and pass an exam covering Oregon tax law. However, in 2013,
the State Board of Tax Practitioners, apparently acting under the color of its
rulemaking authority in ORS 673.730(10) adopted OAR 800-020-0015(5)
requiring that enrolled agents applying to take the tax consullant’s exam must
present evidence that they have at least 360 hours of work experience in at least
two of the last five years. Under the Rule an Enrolled Agent cannot utilize their
existing federal license unless they comply with the extra requirement of QAR
800-020-0015(5) first. Members of Plaintiff’s board of directors and many others
provided public comment opposing the rule, but on January 10, 2013, the rule

became effective. Petitioner participated throughout the rulernaking process and
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objected to this specific rule thereby preserving its assignments of error.

Petitioner put Respondent on notice of the invalidity of this rule on August 2,
2013 and Respondent took no corrective action.

In 2013 Respondent, the State Board of Tax Practitioners, adopted
Administrative Rule “OAR 800-020-0015(5)".  That rule has harmed OrSEA
and its members. Potential members and new EA’s have been prevented from
becoming EA’s by the rule. Declaration of Candi Dawn Hamiiton. A-8.
Members have found that this rule has caused the pool of potential buyers for
enrolled agent business’ to be limited to only in-state, already practicing enrolled
agents, effectively eliminating the market. Declaration of Catherine Giovinco.
A-10-11. OrSEA has witnessed a reduction in the pool of potential members,
and had members who are no longer able to practice in the State of Oregon.
Declaration of Marie A. Linders. A-1-6. Enrolled agents have seen the rule
reduce and nearly eliminated an enrolied agent’s ability to recruit and train new
employees. Declaration of Susan Bladorn. A-12. The rule has caused enrolled
agents to lose available revenue, Declaration of Jeffrey Linders. A-15-16, The
Enrollment in enrolled agent license training programs has dropped because of
the rule. Declaration of Debra Sheehan. A-18-19. Each of these harms has been
attributed to the 360 hour rule found in CAR 800-020-0015(5).

/!

/f



FIRST ASSIGNMENT OF ERROR

OAR 800-020-0015(5) exceeds the statutory authority of the State Board of
Tax Practitioners.

A. Preservation of Error

To the extent necessary for a review of the validity of an administrative
rule, Petifloner along with many of its members, specifically objected and
explained this defect to Respondent during the rulemaking process and
afterward. ER 1-6. Those comments and objections among other things were
outlined by Petitioner and its officers on behalf of the organization.
Specifically some of the objections stated “that the rule was unconstitutional”
(ER 7), “the OAR’s conflict with circular 230,” and “we submit the Division 20
procedural change for enrolled agents is significant and does not fit within that
parameter.” ER 2.
B.Standard of Review

ORS 183.400(4)(a)-(b) states that this cowurt shall declare a rule invalid if
it finds that the rule “[v]iolates constitutional provisions” or “[e]xceeds the
statutory authority of the agency.” In making this determination, the Court
must limit its examination to “(a) The rule under review; (b) The statutory
provisions authorizing the rule; and (¢) Copies of all documents necessary to
demonstrate compliance with applicable rulemaking procedures.” Thus, this
court’s review of the validity of OAR 800-020-0015(5) is a review for error of

law.



C. Argument

1. The Oregon State Board of Tax Practitioners exceeded its statutory
authority when it adopted ORS 800-020-0015(5) because ORS 673.605
through 673.740 does not expressly or impliedly grant authority for the rule
and because the rule directly conflicts with ORS 673.637.

The Court must declare a rule invalid if it finds that the rule exceeds the
statutory authority of the agency. ORS 183.400(4)(b); La Forge v. Dept of
Human Serv, 237 Or App 500, 502 (2010). A rule exceeds statutory authority if
1t “departs from the legal standard expressed or implied in the particular law
being admunistered, or contravene[s] some other applicable statute.” Planned
Parenthood Ass'nv. Dept of Human Res, 297 Or 562, 565 (1984). In addition,
“to the extent that the rule departs from the statutory policy directive, it ‘exceeds
the statutory authority of the agency” within the meaning of those words in ORS
183.400(4)b).” Id at 573. When an agency enacts a rule which conflicts with
another statute by prohibiting an act which the statute permits or permitting an
act which the statute prohibits, the agency “departs from the policy obiective of
the statute” and the rule is invalid. La Forge, 237 Or App at 506; See e.g. City of
Portland v. Dollarhide, 300 Or 490, 502 (1986). Further, where the enabling
statute has provided no authority for a rule, either express or implied, the agency
has exceeded its statutory authority and the rule is invalid. Planned Parenthood,

297 Or at 565.
J’v

[
i
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I ORS 673 does not grant express or implied authority for the Board

of Tax Practitioners to adopt the 360 hour rule contained in QAR
00-020-0015(5).

ORS 673.730(1) grants the State Board of Tax Practitioners the power to
“determine qualifications of applicants for licensing as tax consultant or tax
preparer in this state; to cause examinations to be prepared, conducted and
graded; and to issue licenses to qualified applicants upon their compliance with
QRS 673.605 to 673.740 and the rules of the board.” This statute is clear. It
gives the Board the authority to defermine whether an applicant possesses the
statutory qualifications required to be licensed as a tax consultant and it gives the
Board the power to issue licenses to applicants who have complied with ORS
673.605 to 673.740 and the rules of the board, ORS 673.730(10) gives the board
the power to adopt only those administrative rules "necessary to carry out the
provisions of ORS 673.605 to 673.740.” The Board’s authority to adopt rules,
then, 18 limited to rulemaking which is necessary to carry out the applicable
provisions of ORS Chapter 673.

Nothing in the language of ORS 673.637(2) suggests that the legislature
intended to authorize the Board to adopt a rule requiring enrolled agents to have
360 hours of work experience before being able to take the tax consultant’s exam.
In fact, just the opposite is true. ORS 673.637(2) is an explicit exception for
enrolled agents from ORS 673.625(1) and (3) which require that other applicants

for licensure as a tax consultant show that they have been employed as a tax
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preparer or tax consultant for “not less than a cumulative total of 1,100 hours

during at least two of the last five years” The Legislature specifically exempted
enrolled agents from this requirement when it adopted ORS 673.637(2) and stated
that “notwithstanding ORS 673.625(1) and (3)...the board shall license...”
enrolled agents who have passed the Oregon tax consultant examination. If the
Legislature had intended enrolled agents to have an hours worked requirement,
it surely would not have exempted them ffom that same statutory requirement
which applies to all other applicants.

Further, ORS 673.710(10) does not authorize the board to adopt the 360
hour rule because a rule requiring 360 hours of work experience before licensure
is clearly not necessary to carry out the provisions of ORS 673.637. ORS
673.637(2) explicitly states the only two statutory requirements for an enrolled
agent to be licensed as a tax consultant, neither of which include work experience.
This statute was cnacted by the Legislature in 1977, and the Board of Tax
Practitioners did not adopt the 360 hour rule until January of 2013. Therefore,
the Board successfully carried out the provisions of ORS 673.637 for at least
thirty-six years without any work experience requirement on an enrolled agent.
Clearly, if the Board can accomplish the purpose of ORS 673.637(2) for thirty-
six years without the 360 hour rule, then the new rule is not “necessary to carry
out the provisions of ORS [673.637(2)]" in order to 1ssue a tax consultant’s

license to an emolled agent who has passed the tax consultant exam. For that



10
reason, OAR 800-020-0015(5) is beyond the scope of statutory authority granted

to the Board by the Legislature, and this Court must hold that it is invalid.

I QAR 800-020-0015(5) directly conflicts with ORS 673.637(2)
because it prohibits what ORS 673.637(2) permits.

As explained above, “a rule that permits what a statute prohibits departs
from the policy objective of the statute.” La Forge, 237 Or at 506. In the same
way, a rule that prohibits what a statute permits directly conflicts with the statute
and departs from the policy objective of the statute.! Id. The Oregon Legislature
has enacted legisiation restricting the ability of tax consultants to “advise or assist
in the preparation of personal income tax returns for another and for valuable
consideration or represent that the person is so engaged” without first being
license by the State of Oregon to do so, ORS 673.615(1).  The Legislature has
also enacted very detailed qualifications and requirements for licensure as a tax
consultant in Oregon. These requirements are listed in ORS 673.625. In addition
to the age, education, and testing requirements, the Legislature requires that any
applicant for licensing as a tax consultant have at least 1,100 hours of work
experience in at least two of the last five years. In ORS 673.637(2), however, the
Legislature specifically exempts enrolled agents from the requirements of ORS

673.625 and instead only requires that a person be enrolled to practice before the

"OAR 800-020-0015(5) directly conflicts with both the state statutory directive
of ORS 673.637(2) and federal statutes delegating licensing authority of enrolled
agents to the Department of Treasury under 31 USC § 330, which is discussed
below in Petitioners Second Assignment of Error.
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IRS under 31 CFR § 10 and that the person pass an exam covering Oregon

personal income tax law., In ORS 673.637(2), the Legislature clearly
distinguished enrolled agents from other applicants for a tax consultant’s license
and created specific instructions for licensing enrolled agents when it stated that

Notwithstanding ORS 673.625 (1} and (3), but as otherwise
provided in ORS 673.605 to 673.740, the board shall license as a
tax consultant any person who is, on the date of the application for
a tax consultant’s license, enrolled to practice before the Internal
Revenue Service pursuant to 31 CFR. § 10 if the person has passed
to the satisfaction of the board an examination covering Oregon
personal income tax law, theory and practice, the provisions of ORS
673.605 10 673,740 and the code of professional conduct prescribed
by the board.

ORS 673.637(2) (emphasis added).
More than thirty years after the Legisiature adopted ORS 673.637(2), the
State Board of Tax Practitioners has attempted to add by administrative rule OAR
800-020-0015(5) a requirement that the Legislature specifically removed when it
adopted ORS 673.627(2). OAR 800-020-0015(5) states:
An enrolled agent applicant who is enrolled to practice before the
Internal Revenue Service, holding a valid treasury card, shall submit
verification by the applicant employer or employers, on forms
prescribed and furnished by the Board, that the applicant has
completed a minimum of 360 hours work experience during at least
two (2) of the last five (5) years,
ORS 673.637 establishes two requirements for enrolled agents to be licensed as
tax consultants in Oregon. First, they must be enrolled to practice before the IRS

pursuant to 31 CFR § 10. Second, they must pass an examination. The

Legislature did not create any other requirements for enrolled agents to be
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licensed as tax consultants. Instead, the Legislature specifically exempted

enrolled agents from the work experience requirements of ORS 673.625(3) and
instructed that the State Board of Tax Practitioners shall license as a tax
consultant any person who meets the two requirements in ORS 673.637(3).
Under Oregon law, “it is elementary that the word ‘shall” connotes the
imperative.” Stanley v. Mueller, 211 Or 198, 208 (1957). In Stanley v. Meuller,
the Supreme Court of Oregon considered whether the word “shall” in a statute is
mandatory or permissive and stated that,

The courts are...reluctant to contravene or construe away terms of a

statute which in themselves are mandatory, except where the intent

and purpose of the legislature are plain and unambiguous and clearly

signify a contrary construction. Moreover, if any right to anyone

depends on giving the word an imperative construction, the

presumption 18 that the word was used in reference to such right or

benefit.

Id. (quoting 54 Am Jur 32).
In this case, there 1s nothing in ORS 673.637(2) which suggests anything except
that the Legislature intended the word shall to be mandatory, If anything, the text
of the rest of that statute proves that the Legislature absolutely did intend for the
word shall to be mandatory when it explicitly and specifically adopted Section
(2) of ORS 673.637 as an exemption from all of the additional requirements of
ORS 673.625.  Section (1) of ORS 673.637 uses the word “may” instead of

“shall” (*The State Board of Tax Practitioners may issue a license to an applicant

for a license as a tax consultant...who: (a) presents evidence satisfactory to the
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board that the applicant is licensed as tax consultant...in a state that has

requirements for licensing substantially similar to the requirements...in this
state....”) clearly giving the Board discretion to issue that type of license based
on the Board’s satisfaction with the applicant’s qualifications. Section (2) of
ORS 673.637 stands in stark contrast to the “may” language in Section (1) when
it requires that “Notwithstanding ORS 673.625(1) and (3), but as otherwise
provided in ORS 673.605 to0 673,740, the board shall license as a tax consultant

¥

a person who is...” an enrolled agent and who has passed the Oregon tax
consultant’s exam. Further, ORS 673.637(2) is a statute which confers on
enrolled agents a right to be licensed to practice in Oregon. That right depends
on the imperative interpretation of the word “shall.” Under the Supreme Court
ruling in Stanley, this fact creates a presumption that “shall” is mandatory, not
permissive.

The 360 hour rule directly conflicts with ORS 673.637(2) because it
creates an additional requirement for Hcensure as a tax consultant beyond the two
requirements which the legislature clearly established. ORS 673.637(2) makes
it mandatory that the Board license an enrolled agent as a tax consultant if he is
enrolled to practice before the IRS and if he passes an examination. As explained,
the word “shall” in the statute takes away the discretion of the Board to license
an applicant if he meets the two stated requirements. The 360 hour rule prohibits

an enrolled agent from being licensed as a tax consultant without first having 360
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hours work experience even if he meets the statutory qualifications of ORS
673.637. Like in La Forge, the Board of Tax Practitioners adopted a rule which
prohibits that which a statute mandates. Thus, QAR 800-020-0015(5) directly
conflicts with ORS 673.637(2) and is therefore invalid.

UL The Legislature has specifically considered and declined to add the
provisions of OAR 800-020-0015(5) to the statute.

In 2013, the House Committee on Business and Labor considered an
amendment to HB 2214 (2013) which would change ORS 673.637(2) to allow
an enrolled agent to be licensed as a tax consultant only after a showing that the
enrolled agent has completed 360 hours of work experience during at least two
of the last five years. A-1-2Z. This Amendment was submitted by the Board of
Tax Practitioners on February 13, 2013, thirteen days after the Board made OAR
800-020-0015(5) effective. The Board provided a statement to the House
Committee on Business and Labor regarding the Proposed Amendment and
explained that the “normal route to becoming a Licensed Tax Consultant”
includes the applicant providing proof to the Board that he or she has completed
at least 1,100 hours of work experience. The Board also stated that “currently
there are no statutory requirements to have any experience preparing income tax
refurns 1f one has passed the enrolled agent exam.” Statement, House Committee
on Business and Labor, HB 2214, February 15, 2013, Ex 5 (Testimony of Ron
Wagner). A-20,

The bill never made it out of committee. In fact, the Board of Tax
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Practitioners recognized this in its May 9, 2013 Board Meeting Minutes when it

L

said,
Also added as an amendment was the minimum 360 hour work
experience requirement to take the enrolled agent exam. The bill
with these provisions did not make it out of committee, thus will not
become law. The Board members would like to retain the 360 hour
requirement regardless of the absence of the requirement in the
statutes. The Board has the requirement included in the Oregon
Administrative Rule. The Board was simply wanting to add the
requirement to Oregon statutes. But the lack of wording in the
statutes does not negate the authority of the rule. A-26.
On this point, the Board is wrong. The words “shall license” in ORS 673.637(2)
require the Board to license any enrolled agent who passes the Oregon Consultant
State Hixam. The mandatory word “shall” leaves no room for the Board to add
conditions to licensure above and beyond those named in the statute.  Here, the
Board adopted a rule which is in direct conflict with the statute then attempted to
solve the problem by presenting a bill with the rule to the Legislature to add it to
the statute. However, the Legislature tabled the bill, and certainly did not adopt
the Board’s proposed changes. Not only did the Board exceed its statutory
authority, 1t did so knowingly.
Petitioner requests that this Court award costs and reasonable attorney fees
to Petitioner under both ORS 183.497(1)(a) and (b). Respondent was informed

and knew 1t did not have a reasonable basis in the facts or law to create the 360

hour rule through OAR 800-020-0015(5) but elected to do so nonetheless,

!
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SECOND ASSIGNMENT OF ERROR

OAR 800-020-0015(5) is invalid because it is preempted by federal law
licensing and regulation of enrolled agents.

A.Preservation of Error
Petitioner clearly and directly obiected to this rule on the grounds that
federal law preempts the State of Oregon from adding additional licensing
qualification prior to an enrolled agent being able to practice before the IRS.
Petitioner’s treasurer Mr. Daniel Sterns, stated the objection this way:
“By denying an enrolled agent the right to prepare tax returns, the Tax
Board is attempting to disallow practice that is regulated by the federal
government. The federal regulation on enrolled agents would preempt the
Oregon Tax Board from restricting the practice. This is explicitly
forbidden by the supremacy clause of the United States Constitution.”
US Const, Amend VI, § 2. ER 7.
Petitioner also objected throughout the process through its then President, Vice
President as well as through its various members. ER 1, 5, 7-11.
B.Standard of Review
ORS 183.400(4)(a)-(b) states that this court shall declare a rule invalid if
it finds that the rule “[v]iolates constitutional provisions.” In making this
determination, the Court must limit its examination to “(a) The rule under
review; (b) The statutory provisions authorizing the rule; and (¢) Copies of all

documents necessary to demonstrate compliance with applicable rulemaking
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procedures.” Thus, this court’s review of the validity of OAR 800-020-0015(5)

is a review for error of law.

C. Argument

1. OAR 800-020-0015(5) is invalid because it is preempted by Federal law
regulating enrolled agents.

An administrative rule is invalid if it violates constitutional provisions.
ORS 183.400(4). Article VI of the United States Constitution makes the
Constitution and all federal law the “supreme law of the land.” Where Congress
intends, expressly or implicitly, to occupy a field of law, federal law will preempt
state regulation of that field. Cipollone v. Ligget Grp, Inc, 505 US 504, 516
(1992), See also Hines v. Davidowitz, 312 US 52, 67 (1941) (*We have
recognized that a federal statute implicitly overrides state law either when the
scope of a statute indicates that Congress intended federal law to occupy a field
exclusively or when state law is in actual conflict with federal law.”). “State law
is preempted if that law actually conflicts with federal law or if federal law so
thoroughly occupies a legislative field as to make reasonable inference that
Congress left no room for the States to supplement it.” Jd (citations omitted).
The Supreme Court has “found implied conflict pre-emption where it is
impossible for a private party to comply with both state and federal requirements
or where state law stands as an obstacle to the accomplishment and execution of
the full purpose and objectives of Congress.” Fines, 312 US at 67. 1t is well

settled that “‘the law of the state, though enacted in the exercise of powers not
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controverted, must yield” when incompatible with federal legislation.” Sperry v.

State of Florida ex vel Florida Bar, 373 US 379, 384 (1963) (quoting Gibbons v.
Ogden, 22 US (9 Wheat) 1 (1824)). To determine whether there is a direct
conflict between state law or regulation and federal law, the Supreme Court will
read the two laws as if they were enacted by the same legislature and the federal
law was enacted later than the state law, If “the state law does not function
consistently and harmoniously with the overriding federal scheme, then 1t is
replaced by the federal statute.” Gonzalez v. Arizona, 624 F3d 1162, 1181 (2010).

In this case, an individual who is fully licensed by the United States federal
government as an enrolled agent cannot use that license in the state of Oregon,
uniess they comply with additional qualifications which have been added by
OAR 800-020-0015(5). That directly obstructs and hinders the use of the
federally granted license. In Sperry, the United States Supreme Court considered
whether the state of Florida could prohibit a person who was federally licensed
to practice before the Patent Office from practicing patent law in Florida without
first being licensed by the state bar as an attorney. Under federal law, Mr, Sperry
could be and was licensed to practice before the Patent Office without being
licensed as an attorney. Under Florida law, however, Mr, Sperry could not
lawfully practice before the Patent Office without first being licensed as a Florida
attorney, The Supreme Court held in no uncertain terms that a state “may not

enforce licensing requirements which, though valid in the absence of federal
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regulation, give the State's licensing board a virtual power of review over the

tederal determination that a person or agency is qualified and entitled to perform
certain functions.” Sperry, 373 US at 384, Neither can a state “impose upon the
performance of an activity sanctioned by federal license additional conditions not
contemplated by Congress.” /d. The Court held that “*no State law can hinder
or obstruct the free use of a license granted under an act of Congress.”” /[d
(quoting Pennsylvania v. Wheeling & Belmont Bridge Co, 54 US (13 How) 518,
566 (1852)).
Revenue Service and states that “any individual enrolled as an agent pursuant to
this part who is not currently under suspension or disbarment from practice
before the Internal Revenue Service may practice before the Internal Revenue
Service.” 31 CFR § 10.3(1)(c). The definition of “practice before the Internal
Revenue Service” under 31 CFR § 10.2(4) s

All matters connected with a presentation to the Internal Revenue

Service or any of its officers or employees relating to a taxpayer's

rights, privileges, or liabilities under laws or regulations

administered by the Internal Revenue Service. Such presentations

include, but are not limited to, preparing documents; filing

documents; corresponding and communicating with the Internal

Revenue Service, rendering written advice with respect o any

entity, transaction, plan or arrangement, or other plan or

arrangement having a potential for tax avoidance or evasion; and

representing a client at conferences, hearings, and meetings.

(emphasis added).

Federally licensed practice before the [RS necessarily includes what ORS
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673.615(1) and OAR 800-020-0015(5) prohibit. As part of an enrolled agent’s

practice before the IRS, he or she advises clients on tax strategies, tax
avoidance strategies, and settlements with the IRS, among other things. This
practice inevitably includes preparing and filing personal income taxes. In fact,
where an enrolled agent is advising a client regarding a settlernent with the IRS,
the first step in the process is filing delinquent personal income taxes. As
explained above in Section 1, the Oregon Legislature has enacteé statutes
restricting the ability of any person, including enrolled agents, to “advise or
assist in the preparation of personal income tax returns for another and for
valuable consideration or represent that a person is so engaged” without first
being licensed by the State of Oregon as a tax consultant. ORS 673.615(1).
OAR 800-020-0015(5) further prohibits an enrolled agent from even being
licensed by the State of Oregon as a tax consuitant without a showing that the
enrolled agent has logged 360 hours of work experience. Therefore, an
enrolled agent federally licensed to practice before the IRS cannot do so in
Oregon without first complying with Oregon’s 360 hour rule.

The state of Oregon has attempted to add additional conditions or
gualifications as a prerequisite to the use of that federal licensed granted

pursuant to an act of Congress.> While any ordinary person desiring to be a tax

? The Depariment of Treasury has been given the authority to regulate and license
agents, attorneys and other persons represeriting claimants before the agency. 23
Stat. 258 (General Deficiency Act of July 7, 1884, Section 3); 31 USC § 330.
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consuitant must comply with very detailed requirements, including a minimum

of 1,100 hours of work experience, the Oregon Legislature has exempted
envolled agents from these requirements. ORS 673.625(1) and (3). ORS
673.637(2) specifically exempts enrolled agents from these requirements and
requires the Board of Tax Practitioners to license any person who is enrolled to
practice before the Internal Revenue Service under 31 CFR § 10 and who has
passed an exam covering Oregon personal income tax law, When it adopted
QAR 800-020-0015(5) requiring that even enrolled agents have at least 360
hours of work experience before applying to be licensed as a tax consultant, the
State Board of Tax Practitioners acted outside its statutory authority and added
a requitement that the Legislature specifically removed.”

Under Sperry, OAR 800-020-0015(5) is preempted by federal law insofar
as it prohibits an enrolled agent from preparing, advising, or assisting in the
preparation of federal personal income tax returns without first accruing 360
hours of work experience. The Code of Federal Regulations specifically allows

any enrolled agent to prepare and file federal income tax returns without the

¥ Petitioners acknowledge and assert that under federal preemption law and the
analysis put forth in this brief, the requirement from ORS 673.637(2) that
enrolled agents pass a test covering Oregon tax law before being allowed to work
as a tax consuitant and prepare or file any federal income taxes in Oregon is likely
also invalid because it adds a condition to performing an activity authorized by a
federal license. Because this is an ORS 183.400 case, Petitioners are not asking
this Court in this proceeding to declare ORS 673.637(2) invalid as preempted by
federal law; however, such a conclusion is inevitable after a complete and correct
analysis of both the statute and the OAR at issue.



work experience requirement in OAR 800-020-0015(5). Like the state of
Florida in Sperry, Oregon has “Impose[d] upon the performance of an activity
sanctioned by federal license additional conditions not contemplated by
Congress.” The Court in Sperry held that a state “may not enforce licensing
requirements which, though valid in the absence of federal regulation, give the
State’s licensing board a virtual power of review over the federal determination
that a person or agency is qualified and entitled to perform certain functions.”
The 360 housr rule specifically adds an additional requirement to 31 CFR § 10,
adding a 360 hour rule that is not in federal law. This hinders and obstructs the
use of the license as found unconstitutional in Sperry and gives the State Board
of Tax Practitioners the “power of review” over the enrolled agent’s ability to
“practice before the Internal Revenue Service.” Id at 384, Using the Gonzalez
process, if the Court were to read OAR 800-020-0015(5) and 31 CFR §
10.3({(c) (201 1) successively, it would find that the two laws do not function
consistently because the Oregon rule restricts what the federal law allows.
Therefore, OAR 800-020-0015(5) directly conflicts with 31 CFR § 10, is
preempted, and is invalid.

Petitioner requests this Court award costs and reasonable atlorney fees to
Petitioner under both ORS 183.497(1)(a) and (b). Respondent was informed and
knew it did not have a reasonable basis in the facts or law to create the 360 hour

rule through OAR 800-020-0015(5) but elected to do so nonetheless.



CONCLUSION

The Board of Tax Practitioners acted outside of its statutory authority in
adopting OAR 800-020-0015(5) for which there was no express or implied
authority and which directly conflicts with the legal standard expressed in ORS
673.637(2). Further, OAR 800-020-0015(5) is in direct conflict with federal law
and is therefore preempted. For these reasons, this Court should determine that
OAR 800-020-0015(5) is invalid.
Dated: August :Z, 2014

Tyler Smith & Associates, P.C.

By: Q;D/ a@?y/

TylerSith (OSB# 075287)
Of Attorneys for Petitioner
181 N Grant St STE 212
Canby, OR 97013
(503)266-5590
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ORS”_.:A L POWERING AMERICA'S TAX EXPERTS

GRESOH FOLIETY
GF ERRGIA RS A0

530 NW Battagia Ave
Gresham, Or 97030

Decernber 17, 2012

]
S
I

Cregon Board of Tax Practitioners .
3218 Pringie Road Scutheaqst e e
Suites 120 ’

sclem, OR 97208-43%95

Re:  Opposition to EA Provision in Notice of Proposed Rulemaking

e Oregon Society of Enrolied Agents (ORSEA) oppreciares the ORDoriunity 1o
commant on e notice of proposed ruf e’*sz rwo That would modify provisions of
Adriristrative Rules Chapter 800, Divisions 1, 10, 15, 20, 25, and 30, ORSEA s the
only state C’QGWIZ"T G SOIBly f@gfmsenme 1'% interests of the state’s 7,100+
enrolied agents (EAs), who are licensed by the Internal Revenue Senvice and
grc:med undimited rights so proctice betfore the agency in boih fax Dreparation
and representation matters. We are compmitted 1o increasing the professionclism
of our industry, INcreasing the | ”*eﬁﬂ y of the fox cdministration system, and
protecting the representation rights of Toxpoyers,

he proposed amendments are for gensral housekeeping and maintenance as
well as to change language 1o better reilect industry standards, While My
proposed changes oy be reascnabie and necessary, we focUs our comments
on cne change in particulan 800-020-0015~Anplication for Examination.

Before we oulline our concarns in deitail, | would like to mrovide further
packground on the ervolied agent icense. The Internal Revenue Service
uﬁbw £d onits retun preparer oversight program in iate 20091 and in the
ntervening yeors has launched a significant effort 1o provide a ramework for al
hose who prepare federal income tax returms for compensation,

Probaily the most fundamental decision the agency mo’:?e WS 1o iequire ol
etun prepdrers 1o demonstrate competency. When making this determination,
e agency also exermnpted the then-Circular 230 Dref“ﬂsjur@m lattomeys, certified

-

-y
el

public accountants, and envolied agenis?) from this requirerment, RS rocognized
thert Iogdcv Cireular 230 practitioners had aready demonstrarted higher
competency Than required for the newly regulated.

1 See Publication 4832 Retum Preparer Review
2 Antormeys, cedified public accountants, and enmlied agents are commont W refered o
as iegacy Clrewlar 230 oiaciitionarns
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ORSEA Commenis on Prioposed Regulations
December 17, 2012
Poge 2013

Further, IRS also stated that legacy Circular 230 prociifioners were granted |
unlirmited practice authority, This means that owo;lﬂd agents are unrestricted os
To which faxpayers They may reprasent, which tax matiers they may handle, gnd
the offices before which they may represent clients,

n G recent leffer 1o some 300,000 retuin preparers who have not yet
demonstrated competency (oy hecoming an atfomey of certified pubiic
ceocountant or by passing either the registered tax returm preparer bosic
COMm “o‘rency test or by pc:ss*wcx, the rnutt- "xm comprehensive enrcled agents
sxamination), IRS stated, “Enrolied agent staius is the highest credential the 1RS
cwards, individuals who obtain this elite 5TC}TLJS milst pass a thres-pan exam,
adhere 1o ethical standards and complete 72 hours of continuing educaiion
CoUses every ivee years.”

We raspectfully offer thase commeants on the Proposed Rule;

- Basis of the Rule, We were surprised 1o sae the rule requiring such a significont
change for enrolied agends, particularly given that the need forthe rule s,
stated as “general housekesping” and meeting "industry standards.”

While the Board ¢h fcc,e izes ifs proposed changes as "generdl
housekeening,” we submit the Division 20 procedural changs for enrolled
cgents s significant and does not fit within that parameter. We cannot ecsily
agivine a basis for the rule change and wonder whathear the Board has any
specific data g |v ng this decision. Could it be that Craegon’s EAs provided
services Gt fall below the state's standards for fax service ? Given the

anificant mpocr o enrolled ogents, we sk whether there is any paricular
eﬁsom he state’s enrolied agants were not consullad in aavance,

Uestion how

in qddition 1o our fundameniat opposition 1o the rule, we ¢lg
e Board chose ¢ 340 hour minimum

+  Burden of Compliance, The Statement of Need and Fiscal Impact suggests
hat the cost of complicncee 1o srmall businesses is nonexistent and estimaries
the numibber of smait businesses subject 1o the rule is “none.” ORSEA s largely
composed of individuals who run small businesses, many of them sole
proprietorns. We are comioriable asserting that the burden about 1o be placed
on the enrolied agents of Cregon is higher ihan "none.”

ne rute reguires enrollied agents who are ir; gooq standing before the iRS
(and therefore g.\mexH by the tederal tax authorly uniimited priviege to file
tederal Tax returns) 1o “submit verfication | Dj the appbcant’s employer or
ermployers.. that ihe gpplicant has complated o min r‘;“tzrr* fﬂf 350 hours work
expenence during af least two (2) of the last five (5) years,”

[ N Gt
DE2H

Eenmrm b
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ORSEA Comments on Proposed Regulations
December 17, 2012
Page 30t 3

The practical hurdle here is at many Tax oractiiionans do not have an
empioyer. Are the seif-employed 1o self-certify? Cr must an enrolled agent
spend Two yedrs working for somecne else before (s)he is permitted 1o
prepare refurrs IRS has already granted them the right 1o prepare?

i sum, we believe there are too many unanswered questions 1o move forward
with the proposed rule as wiithen. We ask 1o sirike ihe section in question and
cilow for further time o consider the changes, take info account the burden they
piace on enrcled agents in Oregon. and to defermine, what if any benefit
gcorues 1o anyone in Cregon as a resullt of the changs.,

ORSEA appreciates the opoortunity 10 respond in writing 1o the Notice of
Proposed Rulemaking and icoks forward to the December 18 hearings at which

firme we witl be Dlecsed o further explain our positions,

Sincerely,

e

ircs Rosenberg, EA
Presicent

oo Francis X Regen, President, Notional Association of Errclied Agents

Carel Campbell, Director, IRS Return Preparer Cifice
Karen Howking, Rirector, IRS Office of Profestonal Responsinility



A-13: ER 4
Name: Cindy R. Petersen, B4, LTC

~eOriginal Messages—--

From: tepete@bendbioadband com [maiito iopete@bendbrosdband. com)
Sent: Friday, December 14, 2012 3:27 PM o
To: monlca.jwalker@state.orus

Ce: QOrSEA President IRA Rosenberg

Subject: change is to CAR 800-020-0015

Cindy R Petersen EA, LTC
20240 Mountain View Drive
Bend, GR 67701

(541} 418-7346

ATTACHMENTS:

‘the praclient herdle here is thalmasy 6 praciiticasrs 40 not Bave o empiaysr, Are e gl
empiayed o sell-eemtifyt OF must an sumited agens spend hwd years wizrliiag o somennz ise
e (30 is permitted to prepars rotucs SRS has already grassed thom Wit right 1o prepare?

Jr surs, thbte are tod My wnenswered guestiony in move [orwsnd wilth e propased ruie s
finegiled Agenls, nsk 5o sirike the seesien in uestian sod wilow for furhec
take it peccont e b shey piact on spredled spents in Qregon, std
il penelil aceraet i neyune 0 Crogen an a ezl el U change.

Lindy B Pedsrson, EA, LTC
ifk Enroifed Agend
Gregon eensed Tox Consuliant U oreapeciiutiy ofTer o
20240 Mauntain Yigw Drive .

ﬁc_n:j, “e 9_??81 v Easis of the Rule § was surprised 12 s60 she mie reguinag sushoa signt

[B44) 4487043 & aganis, paricitarly given that Uhe pead for the roly is stawed 13
lepeledirenchroadband. tomn s A esling Vinduslzy slaidardst

vek GInTYRElRTsane L0

sn egmmicnals oo she Progased R

ficart chinge for
general

While he Mpasd
Trivision 24 prege
istfinuestigaior & Kules Coardinator ?zmmc‘.c;_
B any pesi
o, Suile thay (ai) Belaw ¢
u1iy3 FRLTHASELE R
comaited s pdvansa.

its propiend changes a5 "us
cnroiled tpenss iz o

change ang wendes whether the Bowrd
= it Cregan’s EAs provided seivices
T Citven the wpnifionnt mpagt io snelled
i5 wors not

romsa fWs
Cregon Sty
A11EGE Py
Ealem, Srepon 07

Cecamber 14, 3032

In adiition 1oty furdamenta] apposition 1@ the fle, | 2lse guesiion how the Baard thase a

As o Encolled Apent Tor i
¥ e 7
rrgulaliong un Estolled & peals wha hevt sroves
chrinpend fesling impased on Enrotied Apenis hy
Frofessionst Beaponsibifily sad Cinglar 136, 1 a
TI0-0013 « Applisatios :

v
ey

¢ sy i@_-’:‘,"t’o‘&w«-

157 An Enrolies Agawt abpticnnt wha is enreiled i praciice befere dhe Internad Reverie Timly R ?eﬂi{ﬁEn. EA, LTC

Semvice, holding 3 valid trensiery cupd, shalt suhmit verification by the ap DY . . e

1 #mpioyers. 0a frins preseribad and furmishce by 1be Foeed, thal $he apglissnt hes i tru Roszaberg EAL Presidenl, Oeegen Sociery of Rereiled Agems

rompleted 4 misimum of 350 llgura worl exporience daring 21 lorst twe (13 ol the Just Ove

(5} years.

1 ek soveral priblems with sne prop
1. The Oregon Tae phaed §s essentially sayd
Stepor, intapine i{ ovary slais wied |2 resrio o

sard worhless.

tressury card is s good &
wedd maks e Leasury

1T el wign retar 130, 0 practice hess mbe proziomalic s eiRet
LR 1t gervd Teed didTerent masiers
anpthee slate may be lgved, making % 4wl [or him
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sqiplayer

She Soard suied 1hal 1he proposed amendm
sz wiell a5 i0 change Tbauage to beiter oolic

wstEraping aid niaibignanee

Name: Richard Martinez, RTRP, LTC, EA

------ Original Massage----

From: Richard Martinez [mailio:rmantineziaxic@outicok com)
Sent: Sunday, December 16, 2012 6:22 AM

To: monica.l walkerfdsiate.orus '

Ceo: Ira Rosenberg, EA

Subject: RE: OAR B00-020-00158

honica,
Attached is a letter with my comments regard

g OAR BOO-C28-0015 - Application for Examination.

K you, e - N

25y

Darm



A-8: ERS
Name: Marie A. Linders, EA, LTC

»»»»» Original Message----

From: Marie Linders [mallic marie indera@imsolutionslic. com?
Sent: Monday, December 03, 2012 12:85 PM

To: Dorothy Hudson

Subject: Proposed Ruling regarding Enroliad Agents

Hi Dorothy,

fhope you ‘1? a nice Thanksgiving. Can you believe it's December already!

The reason 'mwiting is that I'm the current Vice President of the Oregon Society of Enroliad Agents and some
o our members are concerned abow the proposed rule concerning &As | just finished reading the email sent
from Monica of the proposed rute aiong with ORA 80C-020-0020 and { was wondering if you would mind sharing
with me the boards intenlion of the proposed rule and permission to shars it with the Cr8EA board.

it appears o me that as your mission siatement siates, . Oregon tax professionals (Enrofled Agents) are
competeni,

it appears to me thal proposed rule is frving fo mazke sure thaf new EA's at least have a minimum amount of
practical experience. S0 am | correct ihat thare shiould be no worries of experienced fax praciifioners or Enroiled
Agents from othar siales having to work in Ofego,; under someone elsa?

Tharks for your time. Marie

Marie A. Linders, BEA

JM Solutions, LLLC

the empioyment ang lax people

513 Main St, Sulte 101, Klamath Falis, OR 87601
541,884 8827 office ~ 541.882.5468 fax

iy imsoiutionsilc. com

Sig pigw of R RoCnoiny COil De srnmag in 5 e sho tmpvas, 1 B Y 8 kesDr maving, reguluie i Ang

slofs muvieg, fabsidize ¥, Roangid Resgpen

indormation in wiz lessage is sortidential an : soiely iof 1o addipsses. Aczess L il
“lmingad i ny_ any disclosuie, i U 3 . ¥ Bk Pl sion j2Ran by vou D r
wrunesdiaiely contast i 5

5 MEsEapa oy anypne alse s vnaihodzed, ¥you are
i on i, i5 profibiind aad may be uniawlul. Plesse

From: Dorothy Hudson [mailtodarod ’*kjor thyhudsar com?
Sent: Monday, December 03, 2012 357 PR

To: 'Marie Linders’

Go WALKER Monica J * TAX

Subject: RE: Proposed Ruling regarding Enriled Agents

J'.'/r"?:?ﬂ'.f?,
foid have & nice holidey, I hope vours wes aiso. | ahueys look forward Lo the Christmas season, but not what
follows!

itis my underslanding that the proposed rule change was lo ensure fhai‘ ail praciilioners, even £AS, have &
minimum amount of work experience before being alfowed {0 laka the LTC exam. | believe thal your
infarprefation of the change is correct, Pleass be cerfaln to post any public comment on this changs that you
fesl ihe Board shouwld consider prior io approval af the January meeling.

Dorothy

A-9:
Name: Steve Tol lett, EA, 1LTC

-e==0riging! Messuge---—-

From: laxes@oregoniasl.nel imaltotaxas@oregnnfast nei
Sani Tuesday, December 04, 20142 117 PM

Tor menica.Lwalker@state or.us

Subject: :’rcmse’* C nanges o GAR's




Hi

\ ER G
cit Monica,

i
The pr

e proposal requining an EA to have completed a minimurm of 360 * hours work experience......,. shouid be
substantiated with emp ricat data to substantiate this requirament. | am an BA, and

find this quite incredible,
consigering the tax knowledge and tax skills ap EA must demonstrate o getan EA

licanse,

EY An Enrglled Agent appiicant wha is enrolled to oractice before {he Intemal Revenua Service, hoiding a valid
treasury card, shall submit verification by the applicant's empioyer or employers, on forms prescribed and
sum;shed by the Board, that the applicant has completed a minimum of

360 hours work expenence during at feast two (2) of the iast five (5) vears."

Piease advise of the data used to quantitatively determine Cregon consumers have been harmed by EA's not
meeting the proposed change. I'm only interesled in verifiable data. | find this request as reasonable as the state
or the IRS requesting source documents for deductions taken on a tex raturn, which i'm always glad io provid
Shouldn't be a problem.

Ml resarve my final actions untit 've seen the daia,

Thank you,

Steve Tolleit EALTC #314258-C

A-10;

Name: lra Rosenberg, EA, LTC

~—-Drlginal Message-----

From: "IRA Rosenbery, OrSEA Presidant” <iratax@frontier.com>
To clovaio@netrere net

Subiect Specia! Edition of the OrSEA Newsietter
Date: Man, 10 Dec 2012 14:10:21 -0500 (ESTY

Having trouble viswing this emali? Click here

ORSF A : “DW’EJ&_}“N’ ﬁv{r_‘?.ICA 5 TaX EXNPERTE

DEF2lisd sitarTe
L N ERILITE ait A Te

Presidents Message
fam sending this special edition of the newsleter because we need
your heip, The Oregon Board of Tax Practitioners has groposed

changes to the rules that we fest are detrimenial to all Enroled
Agents. There is alsc a shor time frama to respond since they have
issued a deadiine of 5 P.M, on December 18, 2042 to comments.

The specific thange is to OAR 800-020-0015 - Application for
Examination,

(5} An Enrotled Agent applicant who is enrolied to practice
before the Internal Revenue Service, heiding a valid treasury
card; shail submit verification by the applicant's employer or
employers, on forms prescribed and furnished by the Board,
that the applicant has completed a minimum of 360 hours work
experience during at least two {2) of the last five {(5) years.

I preblems with the proposed amendments:
ne Oregun Tax board is essentially saying that our

Z

=
/ .
.

e
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Daniel Q. Stearns, Tax Consulting

United States Tax Court Practitioner, EA, LTC
181 N Grant St Ste 202, Canby, OR 97013
(503) 428-159]1 ~ Fax (503) 914-0433 - danielsteams@live.com

To the Oregon Tax Board

[t has come fo my altention that the Oregan Tax Board would like to modify the
Oregon Administrative rules to further restrict the practice of Enrolled Agents in the state
of Oregon. An amendment o OAR 800-020-0075 would require an Enrclied Agent to
sabmit verification from an applicant’s employers that he has 360 hours in two of the last
five years before being allowed to practice in Oregon. This rule is burdensome and would
discourage qualified Enrolled Agents from moving to the state. Most Enrolled agents are
seif emploved and would not be able to provide verification from an “employer”,

There is, however an even bigger concern. By passing these rules, the board is
seying that a “valid freagury card”, is not, in fact valid in the state of Oregon. As you are
aware, the Internal Revenue Service is now regulating tax preparation. An Enroiled
Agent is subject fo circular 230 and {s explicitly regulated by the Cffice of Professional
Responsibility, By denving an Enrolled Agent the right 1o prepare tax returns, the Tax
Board is atfempling lo disallow practice that is regulated by the federal government. The
federal regulation of envolied agents would preempt the Oregon Tuex Board fiom
restricting the practice. This is explicitly forbidden by the supremacy clause of the
United States Constitution.  The Supreme Court of the United States has alsc declared a
states restriciion of a federally authorized practitioner to be unconsttutional (see Sperry
V3 Florida State Bear).

By atternpting to deny the an Enrolled Agent the ability to practice in Oregon, the
States risks having the eniire Tax Board’s aufhority revoked, I recommend that the State
Tax Board allowed urrestricted rights to prepare tax refurn for those holding a valid
Treasury Card.

Very Truly Youss _~

Wit
e

o Pty
NPT M’f{% P s Cﬁ«m% "

e T

Daniel O Stearns, USTCP, EA, LTC o

Peos

02 .
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Repoﬁed_ he came from cut-of-state and found it odd that he nad to take an
examination in order‘tg provide tax preparation services in Oregon. Although he
s not opposed to fraining, he is concerned about the Rules not applying to all

entities as well as the additional restrictions on licensing.

Daniel Stearns submitted a written copy of his oral comments/presentation
during the hearing. (See writfen comments)

ra Rosenberg, EA LTC — Representing OrSEA (President):
800-020-0015(8) — Application for Examination — Opponent to Rule Amendment
Provided a verbal summary of the written comments he had previously
submitted. (See written comments)

Cletus Fernandez, EA, LTC — Representing OrSEA (Salem Chapter):
800-020-0015(8) — Application for Examination — Opponent to Rule Amendment
Reported that Circular 230 gives a registered EA unlimited power. Concerned
that State of Oregon will now mandate 360 hours of work experience and out-of-
state applicants that are self-employed will not qualify. Noted that CPA’s do not
have this requirement nor do Attorney’'s, Feels the proposed OAR is restricting.
Tax practitioners have decreased nationally by 400,000 practitioners with these
statistics he is worried about the future of the industry.

Cynthia Rawlinsen, LTP — Representing Self:

800-020-0018(5) - Application for Examination - Opponent to Rule Amendment
Recently passed the IRS Special Enrollment Exam (SEE) and finds the proposed
OAR oo restrictive. She is worried about the effect on the industry,

Jean Andrews. LTC — Representing Self & OSTC: :
800-020-0015(5) - Application for Examination — Opponent to Rule Amendment
Knows persons who have gained their EA license and has personally seen how
EA's grasp tax concepts. |t takes approximately 120 hours to study to become
an BEA. The consultant examination is difficult to pass now — why hurt the EA's
and the numbers? '

Jennifer O'Halioran, LTC — Representing Self:

800-020-0015(5) — Application for Examination ~ Opponent to Rule Amendment

| have been doing accounting for many years and have extensive knowledge in
tax preparation for 12 to 14 years. As a preparer, one dogsn't necessarily leamn
more. Has been self employed for many years and the passage of the

proposed OAR would be a financial detriment. She questions what about ;

persons that have test anxiety and has reviewed the tax consultant and state- ¥

only examination pass rates and asks "“Who are we trying to weed out?"

Notrrma Barber. LTC — Representing Self / OATC & OSTC:

800-020-0015(8) ~ Application for Examination ~ Opponent to Rule Amendment
Seif employed for several years. Sat for the IRS SEE and states the hours
involved in studying for the examination was tremendous. Takes a lot of

-
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Knowledge and may take several times o be successful. The Licensed Tax
Consultant (LTC) exam also requires a lot of knowledge. Feels the passage of
the proposed OAR would be a financial burden. With what an individual has to
do to keep-up the EA license — | would not be able to.

Daniel Stearns, EA LTC - Representing Self:

800-030-0025(1) - Civil Penalty Matrix — Qpponent to Rule Amendment

Feels requiring registration of a tax business has nothing to do with
qualifications. Was not aware of the rule, anyway, during the first six months of
being licensed in Oregon. Is opposed to the CARs regarding business
registration and the regulation of fax businesses.

ira Rosenberg, EA, LTC ~ Representing OrSEA (President):

800-020-0018(5) — Application for Examination — Opponent to Rule Amendment
Provided the additional peint that, to his knowledge, he has never heard of an
EA, who has not had at least 360 hours of work experience, being detrimental
due to a lack of work experience hours. .

Ira Rosenberg later submitted written comments of his oral presentation during
the hearing regarding this point. (See writfen comments)

Hearing Adjournment
The hearing was adjourned at 10:49 a.m. on December 18, 2012.

Written Comment
The public comment period closed at 5:00 p.m. on December 18, 2012, An
index of all written comments received during the public comment period is
appended as Attachment A.

They s T 2"'&",: C/



Name: ira Rosenberg, EA LTC

~~~~~~ Original Message- -

From: ira Rosenberg [mailloiiratax@frontier com)
Sent: Tuesday, December 18, 2012 140 PM

To: monica.j walker@siate.or.us

Subject: monica.]. walker@state.or us

'wouid like 1o comment on proposec rute changes 1o §00-020-0015 (5) Application for Examination.

| feel the requirement for Enrolled Agents (EA) to compiete 360 hours of experience in two of the last five yEars
prior to applying for the LTC examinalion is arbiirary and capricious.

These have been no cases published in the last two years that show an Enrolled Agents that nad less then 360
hours of experignce and then became an LTC and performed negiigently.

What is the basis for picking 360

0 hours dur 'Wg beo of the last five years? s thers any evidence to support how
many haurs if any will improve the

gualty of tax preparation?

Enroiled Agents have not only proven their competency o the intarnal Revenue Service, they have doneittc a
level ihat the IRS considers as the "highesi credential that the (RS issues”. They should nof have to do it again
to the siale.

~~~~~~~ Ira Rosenberd, EA -
}ra-‘ax@?ront’er COm e

~~~~~~ Ret remm% i mxmg--»m
ENROLLED AGE NT | AMERICA'S FAX EXFERTSS

|
RATIOH AL ASEELTAT1DN ¥ ENRDLLED ASEN'TE H

Mo e ware kilied i ne sending of this messege, However, 8 faige number of sieClons wer e lembly incsoverienced. Agl 52 very Mgh ades Lo pay for sralurily.

A-21:
Name: Sally Beckfield, EA, LTC

- Original vessagee—
From: Saliv Beckfield {mailio.sjzeckiieldidwyi com? Sent: Tuesday, December 18, 2012 417 PM
Tor WALKER Monice J * TAX Ceudean@lesnAndrewstax.com; ira Bosenberg
Bubject: Rer Cregen Roaid of Tox Praciitionsz 2012 Oregon Administrative Rules — Propaset Rulemaking Notice and Language

Dear Monice Walker

Thank you for providing me wilh a copy of the proposed rules. I wish to direci my comments to the proposed
thange to QAR 800-020-0015, Applicaiion for Examination. This proposed rule seeks io require an Enrofled
Agen, holding a valid treasury card 'o submit verification of the applicant's empioyer of evidence of 380 hours of
work experience in at ieasl two of the lgst Hive years,

Fcannnt sugpert this change. |t seems to me ihat this change compistely disregaids the stric testing standards
'?ﬂat the £A has ziready met and passed lo obtain 24 slapdards, in sddilion to a b'acaground check., Toreguire
he work experience Bours in addition o the BEA h ’v"'wg met, 1 a-;sed and adhered o the IRS's rigld standards is
not necessary. This change fo OGAR 800-020.0015 is very significant to EA's who might be coming into Lo
Cregon from another siate where they have been soil emploved,

Why g the Board proposing ﬂwa :Jarth,ula' nie change? You ciie "housekeeping” - this is quite more than
"housaskeaping”, and meetmg dustry siandards™ Whal does this mean?

Please give this matter further consideration before passing this rule. Please organize a focus group of
EA's Tor input before pagsing this rule. Please work with Enrolled Agents not against them in this
matter.

Thank you for the oppariunity 1o comment.

e
l\""i‘ g( S TR R
.~
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A-17.

Name: Catherine Giovinco, EA LTC

—-—-Criginal Message- -

From: Ca;\j Giovineo {mailto ascb@awestorfice, nail
Sent: Monday, December 17, 2012 12:18 P\

To: Monica Waiker

Subject: Proposed Rules

Helio, Monica

Within the proposed rules changes for the meeting tomorrow, thare is one additional change that should NOT be
added. .

That new adaition Is under Division 20- Procadures 800-020-0015 Application for Examination. There appears
anew (5] requirement for Enrolled Agents. | propose that vou totally delste this addiiion or change it to the
‘o"ow'ng (5 An Enrolied Agert applicant who is enrclled o pi a tw hefore the Internal F{evenu—e Service,

nolding a vaid freasury card, shalt NOT e required to submit employment hours 1o take the exam for fax
consulfant”

if the addifional ruie was o "protect Enroiled Agents from e additional emplay‘mer‘t hours required for g
Licensed Tax Preparer to apphy ¢ ta the Licenses Consullants exam, | thank you for the thoughi, Howsver,
Enmiled Agents are reguialed by the Infernal Revenus Service under Circuler 230, Earolied Agents do NOT
need addiional regutaiions imposed by any of the states, Where are the state regulations impositions on the
other “tegaey Circular 230" CPA's and tax ajtorneys? '

Errolies Agents are the most gualitied individuals 1o do tax work across this naiion. You do NOT want o
discourage any Enrolled Agenis from moving fo or providing qualified tax preparation in this state or {or iis
residents, You cannot protect this state’s residents from unquaified unpaid preparers. You do not see all of the
returns prepared by CPA's that are inacourale, ve! vou apparenily can do nothing about that either.

The most recent Tax Bowd Bulietin reports thal the quantiy of those of us in this business is declining and there
are not enough applicanis passing the exams to reduce the depieflon in the numbers. So you wan? io

discourage those who are the most qualitied? 8o you wan! 1o keep those most [Kely to pass the test from
taking *ne test? You wantthose of us already in ihe business lo menfor and teach during the tax season and
bavond? Please siart to do your par and heip t“ose af us who are tred of being regulated more and mare and
mare with additional costs. This new (5} addition 1o your excassive regulations is NOT needed nor appreciated,

Sincerely,
Catherine Glovinco
OBTPELTCE084/EAZD12.54288

A-18:

Name: Annette Saarinen, L7C

- Original Magsage----

From: Annefte Saarinen [maikoAnnettaS@accouniaxoforegon com)
Sent; Monday, December 17, 2012 %41 PM

To: monica jwalker@state.or us

Subject: EA concern in proposed statule changes

Cscemper 17, 2012

Dear ?\f.or‘ ca, | have I‘E‘F‘J with interest and heard discussion abou? the evidence of work done by EAs coming
into our siate with prior experience o by EAS In aur slate wishing to bypass the fuli Consuitant exam. Hera 1s my
Dpinion, i tmr\x the Board's su”aes%'ons is a good proposal. Bo often peosle who are good at testiaking, have
N2 common sense about application of the laws in a fax retumn. It would be unwise o turn these people ioose on
the u wsusgec,tmg:, people ofO{ern Experience is very impertant to @ practitioner stariing up histher own
business here in Gregon.

The main corcern thal thear about Is the evidence by an Fmployer of curreni exparience. We can add that
evidence of the self-empioyed can be a copy of their business portion of their iax retum—Schedule C for Sole
Proprietors or the F1085 for Parinerships or t'*wm F11201s) for the Corperations. The same 2 years of these

rorms o Sehedules would suffice as evidence of their self-emploved tax experierca. 1 wouldn't show the

mimbal of raturne nrenared A danth Af evnarisnes wirila indimate that ‘mcam AT RO @vharioron thoeo

B A ST T T
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INTHE COURT OF APPEALS OF THE STATE OF OREGON

OREGON SOCIETY OF ENROLLED
AGENTS,
Casge No,

DECLARATION OF MARIE A.
v, LINDERS

STATE OF OREGON, acting By and

Through the STATE BQ/&RD OF TAX
PRAC fITIO\LRS

Respondent,

[, Marie Linders, hereby declare:

My name s Marie A Linders. Tam over 18 vears old and [ undersiand and inteng
that this Declaration be used in court. [ have personal knowledge of all of the facts stated
w this declarathion. ©am an Errolied Agent, ('EA™ hereafter) and have an active practice
with JM Solutions LLC.

2.

Lam the President of the Board of the Oregon Suciery of Brnvolied Agents (“OrSEA”

bereafter), T am charged with the upholding the mission of OrSEA which is to “Foster
professionaiism and growih of members, be an advocate of taxpaver rights, profect the

interests of its members and enhance the 1

Page ]

rolled Agents among the governtent

DECLARATION OF MARIE A, LINDERS TYLER Sha1TH & ASSOCIATES. P.C,
PRE N Grant S50 5T 232, Canby, Cregan 97013
206 5555, F;’x 503-2:2-6392



otier professions, and the public at large”.  The Oregon Board of Tax

ners (“Board™ hereafter) created OAR 800-020-0013(35). OAR 80 ~020-0015(5)
creates an additionat Hvensing requirernent that does not exist outside of that administrative
rufe, This requirement does not exist in state statule, nor dees any such requirement exist
in federat statute, or the federal adminisirative rles governing our licensure. The Internal

1

blishes and adminisiers the licensing standards for individuals
seeking 1o be a federally Hoensed tax practitioner (an EA). The State of Oregon added an
Hfication to utilize owr Heense in Oregon, the rule now requires a minimum
of 360 howrs of work sxperience durin

g two of the iast five vears (the 360 Hour Ruje”

heveafier) before EA's can legally practice on their own in Oregon. This has the potential

fo diminish the designation of the EA. For some EA's {primarily part time, or semi retived)
the 360 hours of fax preparation could result in a delay of about thyee years, because the

tx sgason s primarily from January 13 through April 150 Thus, the 360 how
requirement, for an EA to run their own practice even after obtaining the designation of
Licensed Tax Consultant (LTC hercafier) has the potential of reducing the number of
qualified BA s relocating to cur stale as they may would have vo first practice under another
to gain their 360 hours of "enperience™ Another effect of diminishing the designation of

the EA g, as anemplovar Tam not allowed 1o have an BA nrepare tax retums in my office

without first requiring them to obtain the status of either Licensed Tay Preparer (LTF

o

erzafier) or LTC, To obtain the dasignation of LTP, the examinee must pass a 100

question exam, which depending on the area in Cregon, may not be availuble year round,

o

-

Page 2

DECLARATION OF MARIE A, LINDERS TYLER SMITH & ASSOCIATES, F.C.
H i CETE 213 Canby, Oregon $1032
363266 S580; Fax 503-212-6352
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Fmay require exiensive travel or expense and further delavs in waiting for the examination
to be available. One of my colicagnes reported having such an experience when relocating
o Oregon, which resulied in a delay of 3 months in opening his practice in Oregon, We
also have OrSEA members in Oregor who are EA's but are not "Oregon” LTC's, Even as
an EA, these individuals must comulete the extra step of becoming an LTC before they can

utilize therr existing federal icense o praciive on thelr own in Oregon. Essenilaliy to be

egal, an experienced A relocating to Oregon, could potentially have to take a

e

step down in pay and re-

icense as an LTC and then practice under another to obtain the

required 360 howurs of experience. Allernatively, in Oregan it makes no sense to pursue
becoming an BEA withoul {irst obtaining the designation of LTP, ag thal iy the first step

required in order to gain the necessary howrs of experience 1o obtain the designation of
LTC which s vequired for an EA to utitize their EA designation 1o operate a tax practitioner

1

business i Oragon. Thess layvers would potentially delay the ability of an EA candidate
to operate in Ovegon for years, thus creating & deterrent for an individual seeking the EA
designation as a career choice. In surmmation, the 360 Hour Rule requirement, acts as a
detervent fov a federally licensed EA practicing in another State, from relocating their

practice 1o Oregon. Prior to this rule, 2 person could take the more exlensive Heense route

of extra study, and become much more knowledgeable about tax issues by becoming an

EA and after obtamping thelr LTC license could then open a practice immediately, BA’s

can praciiee thelr profession in every other state of the United States without additional

ensing; however if they come ta Cregon they muy not be able practice unless they ure

Page 3
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Ad

willing to engage in additional on-the-job training for the minimum 360 Hours, before re-
starting their own practice, This 360 Hour rule harms our organization, members and and

hinders me from being sbie to uphoid the O1SEA mission of growing cur membership, and

bl

recruiiing new EA's to the state of Oregon

e’

[

As I mennioned previously the additional layers of regulation placed on the EA
portion of the tax praclifnioner industry and in particular the 360 Hour Rule, has an
additional affect, which discowrages z potential tax practiticner candidate from seeking
the designation of an BEA. As ars EA Tam by statute restricted from soliciting a fellow EA
to work in my office without first requiring them to gain the designation of LTP or LTC,
Tam aiso fimied nmy ability 1o recrwit and train qualified individuals in the field of

r

taxation uniess they first sit for the sinfe exam and obiain their license to prepare taxes

{LTF). This 1s accomplished by peying to sit for 8Q hours of tax education and passing a
100 question exam, all with essentially no prioy tax experience (ihe course costs are
approwimately $500.00 10 £1,000.00 depending on the educator and the exam could be an
additional cost). The state of Oregon’s LTP examn pass rate has had a steady decline
since before this rule has been in place and is dowen to ahout 50 percent from a 68 percent
pass rate in 2009, So as this additional restriction is placed on the BEA indusiry only, itin

zssence shuts the door on the best option we EA's as an industry hiave for finding

foel

and

traiming empioyees. This harms my firm, the fex practittoner Industry, and reduces the

abiity of BA'S 1o recnt and train new employees. I recently had an acquainiance’s son

-

Page 4
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Ad

who gradusted with an accounting degree from OIT (Oregon Ingtitute of Technology).

He told me he went to work for an accountting firm locelly, because he waus told that BA's

don't hire accounting graduates. 1 concurred and f6ld hirg it is not oy choice, Oregon law
does not alow me 1o hire an accounting gracduate to do this wark unless the graduate hag

& tax prepurer's license. You see unlike BA's, CPA's and Attor neys are aliowed to have
mentoring programs which atlow unlicensed individuals, graduate or not to input
miormation onto a laxpayer's lax refurn, thus giving them an unfair sdvantage over EA's
and elevating them to some kind of higher status in the realm of tax preparation, on no
legitimate basis. EA’s are the only federally licernsed and regulated tax praciifioners
who have unlimited rights to represent taxpayers before the IRS and the only tax
practitioners who by definition specialize in taxation, The 360 Four Rule altempts 10

4

hange that and Imit 0w rights to represent faxpavyers before the TRS if we live in Uregon

o

i

by imposing additionn! requirements, Meny OrSEA members have expressed to me that

=

»

Lot

sppears that the Board {70% practicing EA s} views its mission ta be proiecting the

iy

—
ot

exclusivity of the profession and affirmatively bioclking TA's from being Tax

Practitioners 1m Oregon, rather than enswing the professiona! excellence of the profession

1

thev oversee. The Board continues 0 increase reg gulation on the A industry in Orerfon
fos)

(i.e the 360 Hour Ruie) to right a prablem which does not exist, when in fact the Tax

raviinoner industry i Oregon they regulate, to inciude EA s are the model for the

nation and exhibit professionalism whick is the envy of many states.

Pupe 3
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AB

Oregon Legislature rejected propesed legisiation which would
have created statutory authosity for OAR 800-020-0015(3), vet the Board has refused ta

remove the 360 Howr Rule, burdering owr association and industry, making i more difficuls

t vecruit new employees decraasing our revenue and profit. This rule is having the effect
of triving BA's out of the state, preventing exisiing EA's from selling their businesses, and
preventing more f1om even becoming EA's. This reduction in BA's decreases our
membership pool and harms our crganization.  The rule maies it harder to {ind new
members o join OrSEA as new or retired EA's, o1 part-time BA's from other states choose
not io take the additional steps now required o relocate to Oregon. The 360 Howr Rule
makes licensure of an EA in Ovegon more complicated and burdensome than the federal
license and the resuiting reduction in members reduces the OrSEA orpanizetion's revenue

1

ard abihity to accomplish s mission.  The rule likewise withour statutory authority

1

elr trade in the state of Oregon, thus
the Federal License obtained by the authority of the [RS.

[ hereby Declare that the above statement is frue to the best of my knowledge and
belief, and that [ understand it is made for use as evidence in court and is subject fo
penalh for perjury,

oy
‘;”} /\.\. ““““ P 'z C }{‘ L.J ~F Fa
AL TS '-'1-‘1(w~ Gy Of T ebru
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‘“’!/ /ﬂ/ [f‘“//u’g V2 \\J
Marj€ A. Linders BA

OrSHEA President

.
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INTHE COURT OF APPEALS OF THE STATE OF OREGON

OREGON SOCIETY OF ENROLLED
AGENTS, Case No,

Petliicner, DECLARATION OF CANDI DAWN
HAMILTON

Y,
STATE OF OREGON, acting By and

Through the STATE BOARD OF TAX
PRACTITIONE RS,

Respondend,

1, Candi Dawn Hamilion, hereby declare:

My name s Candi Duwn IHamilion. T am over 18 years old and 1 understand and
fatend that tis Declaration be vsed in cowrt. I have personal knowledge of all of the facts
stated in this declaration,

2
I wanted to work in a tax practice, and would have joined QrSEA. To that end 1

8

hegan to prepare for the Enrolled Agent exam. T also paid for and began a prepavation

i

course for passing the Enrolled Agent exam.

Page }
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A8
After the enactment of the new regulations, which meant additional onerous
requirements beyond passing the Enrolled Agents exarm, I decided to guit the program.
The number of work hours required for my Enroiled Agents license in the state of Oregon
is now 360 hours. Unfortunately, it 15 nol practical for me o work out of state, I still wizh
to become an enroiled agent but have more classes, which are not cheap, and a year or
two of internship or voluntesr work to get the hours needed before [ can begin getting

paid, With two voung kids I just can't afford to work for fise.

I hereby declare that the above statement Is true to the best of my knowledge and

belief, and that [ understand it is made for use as evidence in court and is subject to
penalty for perjury

. 49Vh , \
DATED this o&/) " 'day of February, 20614,

s Ny
Candi Dawn Mamilton

TYLER EMITH & ASROQCIATES, P.C,
FAMTLTON 184 N Grand 5t 8TE 212, Cavby, Gregor $70132

5032665590, Fux 503.212.6303
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N THE COURT OF APPEALS OF THE STATE OF OREGON

OREGON SOCIETY OF ENROLLED
AGENTS, Case No,

Petitioner, DECLARATION OF CATHERINE
GIOVINCO

'

STATE OF OREGON, acting By and
Through the STATE BOARD Of TAX
PRACTITION ERS,

I. Catherine Giovinco, hereby deciare:

My name is Catherine Giovirico. 1 am over 18 vears old and 1 understapd and

imend that this Declaration be used in court. [ have persanal knowiedge of 21} of the facts

3
LA
.

1228 and Oregon heensed tax
conseltant OBTPELTCE06S and | heve an active practice at my company Associated

EA R

Services Corporation. My {irm s in Lane County Oregon. Tam 2 member of O1SEA.,

[

I moved fo Oregon in August of 1980, 1 ook a required 80 hour course in Caos

Bay which T passed in order to sit for the LT

L=

Heensing exam which | passed, and was

Papg |
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A 10

sssued an LT license by the stwve boud in December 1990, [ worked for H&R Block in
Florence, OR as an employee {ov the sax season in 1991, 1 had previously worked four
tax seasons a$ an employee of HA&R Block in Florida prior te “coming home” to Cregon.

! icak a cowrse al Lane Community College in Engene the Summer of 1991 to prepare for
the LTC and EA exams. § passed the LTC exam snd was able o open my practice here

i Ovegon. J also passed two of the then four pars of the EA exam. | passed the other

vy 1t 1992 and became an EAL That is what 11 took under ihe rutes ar thal time in order

to jegeily operdate a tax business hers i Oregon. 1L feit like jumping throsgh flaming
haops that got higher and higher,

ik

Five years info my business my co-owner and [ began o look for possibie buyers
for his shares i the business, Over o two vear period. [ interviewed four interested BA s,

all from out of state. Three were from CA and one was from CO. When | told them

4

ahout the Oregon Licensing requircments o pass the Oregon portion of the LTC exam,

all of them quickly disappeared. | was unable 10 find a qualitied individual who wag
witling 1o follow the addinonal Oregon requivements fov an EA 0 be able to practice in

this state. Becauvse of these adds

tonal Oregon reguirements we were unable o gell his

i

share of the business.

[ am now inmy 23+ rool ewning the business and ar 66 vears of age am
consiéering vediving. Howeser, i1 gel] this business it must be 1o someone who | feel is
Pagse 2
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GIOVINCO

TR ARROCATES PO
B0 Canby, Qrevon 97513
an R 2106392




A1

FOTET ¢ erson (o

gualified to take care of my clientele as well as 1 have, [ woulg prefer for that p
be an BA. The additional requirements for hours worked is an additional serious
Himitetion on Iy chance of finding a qualified our of state buver.

I hereby declare that the abov
belief, and that I understand it
penalty for perjury

g stafement 15 true o the hest of my knowledge and
is made for use as evidence in court and is Subjecl to

B e
DATED s /27" dav of Febiuarv, 2074,

1

ﬂ,@r’fzum )j L) e

Cd TEr 338 C O\“H\P/O
EARZG ‘1.«,~>/Z§>\
Oreson LTC OBTPELTCA064

Pans 3
DECLARATION OF CATHERINE O TYLER SMITH & ASSOCIATES. PO
CHOVINGD PRI SGranl S518VE 212, Canby, Oregon 970613

M03266-5500: Fax $03.252-630)
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INTHE COURT OF APPEALS OF THE STATE OF ORECGON
OREGON SOCIETY OF ENROLLED
AGENTS,
Phainif, DECLARATION OF SUSAN BLADORN
W,
STATE OF OREGON, acting By and

Through the STATE BOARJ} OF TAX
PRACTITIONERS,

1, Susan Bladom, hereby declare,

My pame is Susan Bladorn, Tam over 18 years old and [ understand and intend thut this

Declaration be used in coust. Thave personel knowledze of ati of the facts stated in this declaration.

i

Tam en enroiled agens # 33138 and Ovegon licensed tax consuitant #1677C and 1 have an active

practice at my company Oregon Tax Specialists, inc. My firm 1s in Douglas County Oregon, 1

i

am o member of OrSEA.

OAR BG0-020-0015(3Y, specificaily the new 360 hour rule 1s preventing my {firm from

ot

veing able o find employees. | recently had 2 long iime smployee retire and 1 cannot find

3]
licensed tax preparer or enrolied agent to fill that position. 1 have sdvertised statewide and cannot
even get an applicant. | cannet employ any enyolled agent vhat cannot mee! the new axperience
Page 1

DECLARATION OF SUSAN BLADORN TYLER SMITH & ASSOCIATES, PO
131 M, Grant Bt ST1B 212, Canby, Oregon 2VG13

5673266 5590, Fax 503.212.6357
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requiremsent. 1 woudd like {0 hire an enrolled agent, even if they don't have that 360 hour

axperience requirement because the envolle agent card is aimost proof they are qualified for the

Job., Lean™irecruit an enrolied agent 23 a tyainee, no enrelied agent would take that step bacloward.

L am currently seeking to hire. The state of Oregon has, by rule, added an additional qualification

to utilize a enrollzd

fu

agent license in Oregon, the rule now requires a minimum of 360 hours of
work experience during bwo of the last five vears (the "360 hour rule™) before a new or out of state
giiroiled agent can be iegal in Oregon. 360 hours of tax preparation could lake at least two years
i many areas of Oregen because the fax scason runs primarily from February to April 15, and
most do not find full-time work since many tax firs can only suppart part-time hours, There are
many smat films that need part-time preparers wliich restricts the ability for the average seasonal
tay preparer fo accomplish Ihis new administrative rule. [am in Douglas County, T do not expecl
ta find anyone for this job opening and [ will lose business by not being able to have the help |
need. I contacted one of the local iralning facllities and they lold me they had ten pecople stazt the

80 hour course where the goal is 1o pass that course, then pass the difficult Oregon Licensed Tax

Prepargr examn, j1st 1 order to legallv work as » {ax prepaver. They told me sixty percent of those

[

have feft the program und the instrucior expects ondy two of those remaining four to pass the LTP

exam. Hnotforthis rule, L could seek 1o recruit end probably hire a hi

niy qualified enrolled agent
from out of starg, or have someons that Bves nearby become an enrolled agent. Howewver, the 360
hour requiremens before someone could be a licensed tax preparer (LTF) or licensed tax consultant
(LTC) even when they are already an enrolled agent reduces the amount of people whe would
wanl 1o make that kind of time commitment hafore they could be fully emnloved on a vear round

busls.

Lk

Puge 7

DECLARATION OF SUSAN BLADORN

ASSOCIATES, F.C.
Canby, Cregon 97013
% 303.212-6392

563366 5590
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The 363 bour rule also discousages LTP's Fom becoming Enrollad Agents, The enrolled
agent is difficult to obtain as it is, now an LTP would have 10 have worked almost fuil sime for
two straight vears through the tax season of Fehruary 1 w0 April 15 in order to obtain 360 hours in
2 ofthe last 5 years, Mast tax preparers do not work all vear round nor de they find work at firms
that they can get thal many howrs; and especially a new licensee, The job is veally only during tax

season, Thus, any new person to the industry wouid now have 1o walt somewhere close to two

uil vears to praciice in Oregon as an enrolled agent, even though they could already be and
enrolled agent and practicing that emiire time 1 they Hved in other states,

I hereby Declare that the above starement 1s true {0 the best ofmy knowledge and belief, and
that I understand itis made for nse as evidence in court aud is subject to penaity for perjury.

DATED this 22 day of February, 2014,

s
s \;1'( i
\;j V\f\a{*-s,e_n,,;:" Vsm..(//t AR

Syzan Bladom, EAXIZ138,; Oregon LTC #1677C

Page 3
DECLARATION OF SUSAN BLADORN .ER SMITE & ASSOCIATES, P.C.
LELSTE 242, Cunby, (hegon $7043
3266 5590, Fax $03.212.6392
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INTHE COURT OF APPEALS OF THE STATE OF OREGON

QREGON SOCIETY OF ENROLLED
AGENTS, (aze No.

etitioner, DECLARATION OF JEFEREY
LINDERS

W,

STATE OF OREGON, acting By and
Through the STATE BOARD OF TAX
PRACTITIONERS,

Respondent.
i, Jeffrev Linders, hereby declare
1.
My name 18 Jeffiey Linders. 1 am over 18 years old ard I understand and intend

i

that this Declaration be used in cowrt. 1Thave personal knowledge of all of sthe facts stated

in this declaration. I am the co-owner of IM Solutions LLC in Klamath Falls, Oregon
and I hold the designation of Bnrolled Agent.
2.

I am writing with regard to the OAR 800-020-0015 (360 Hour Rule} which has

been put In place by the Oregon Board of Tax Practitioners and the harm if canses my tax

4

business and small tax businesses like mine.

Puge i
DECLARATION OF IFFTFREY 1, NTVERS TYLER SMITH & ASSOCIATRS, PO
P81 M. Grany 81 STE 212, Canby, Giepon §7013
S03-266- 5590, Fax 303.212.6352
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My business consists of two full time Enroiled Agenis, one part time Enrolied
Ageni and one Licensed Tax Preparer/ Bookkeeper, Our office has a client base of

around 2500 and ar active client base of around 1500 annually. We do tax preparation

)

and audit representation and during tax season we are always in the position to bring

had

B}

aboard additional help. As our business deals with 2 wide wariety of tax and
representation issues our goal has been 1o recruit individuals who can not only prepare
tax refusns but also assist in the representaiion process, thus the idesl candidate would be

gl of an Enrelled Agent,

Our work load is excessive during the months of January through April as the tax
season is in full swing, We are locking for part time or semi-retived Enrciled Agents to
i1 tus gap; however due to the regulations placed on our indusiry by the Oregon Board
of Tax Pructitioners this process hus abways been extvemely difficult. Now with the
inroduction of the “360 Hour Ruie” this process has become nearly impossible as the

:

Board through this action has further degraded the designation of the Froolled Agent i

b=l

Lot

Oregon to thai of a mere Registersd Tax Preparer.

My efforts vo recruit individuals who are not currently i the Oregon system has

I de net have the year avound work 1o keep an individual on staff

zed 360 hows of work experience an individual coming from

DECLARATION OF EEVREY LINDERY TLER SMITH & ARSOCIATES, P.C.
[81 W, Gramt 81 STE 212, Canby, Gregan §7013
SO3.366- 335948 Fax 303-212-6392
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outside of Oregon wouid ot be able to work on their own 10 make the potential move
cost effective in the off season. This places me in a catch 22; I need the helo in order to
grow my business; howsver without being able to recruit the help needed | am unable o

grow my business fo support the help I need. Unless T can give someone guarantees of

I bereby declare that the above statement is frue to the best of my knowledge and
belief, aud that I understand it is made for use as evidence in court and is subject to
penalty for perjury

T FR i [;’N“ 3 il -
DATED this 1€~ day of February,

)
]
o
'

I

oo,

DECLARATION OF JEFFREY LINDERS TYLER SMITH & ASSOCIATES, P.C.
18Y M. Grent 84 3VE 2132, Canby, Giegan $7012
5032645590, Vax 303.212.6302
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

OREGON SOCIETY OF ENROLLED
AGENTS,

Cage No.

DECLARATION OF DEBRA
SHEEHAN

W,

STATE OF OREGON, acting By and
Through the STATE BO. ARD OF TAX
PRACTITION LRE,

Respondent.

I, Debra Sheehan, hereby declare:

1

s Debra Sheehan. | am over 18 vears oid and | understand and intend that this

—

Ay name
Declaration be used in cowrt. T have personal knowledge of ail of the facts stated in this
declaration. I am an enrolled agent # 69797 and Oregon licensed tax consultant #5884 C
and I have an active practice at my company Beavercreek Tax Service. My firm is in

Clackamas County Oregon. [ am a member of OrSEA,

)

Part of my business is teaching 2 class for people studying o be Birolied Agents

Since the passage of the Oregon Rule OAR 800-020-0015 by the Oregon Board of Tax
Page |
DECLARATION OF DEBRA SHEEHAN TYLER SMITH & ASSOCIATES, P.C.

FEI N Grant 53 5TE 212, Canby, Oregow $7043
0%-266-5590; Fox 503.312.63%2
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Practitioners [ have seen envollment in my cless Grop.

- Y

ikely will continue, to Jose revenues because of that rule,

have, and

-t
o]

I hereby declare that the above statement is true to the best of my knowledge and
belief, and that I understand it is made for use as evidence in court and is subject to
penalty for perjury. .n.

, R

VY e A

oy
DATED this o9 day of Fosgary, 2014,

P -..___I ! . - LN . J/’l
o '\\/._J S\.J\A}\. PRs _,vk\_’ J

o

Lebra Sheehan
BAKE9797 _
Oregon LTC #5884C

-

Page 2
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House Comimities, Business & Laher

Dregon State Board of Tax Practitioners

Or M 225

fssue no. 1. Employees of stlomeys af law sre subject 1o livensure by the board,

Background: The beard cutrently exemsis from licensure Cerdilied Public Actountant, Pubiic
Accountants and Public accounting fums registered in Cregon. We also exciude the employeas
of CPAs, PAs, or regisiered public sccounting firms. The board also exempis any altorngy al
laws randering services in lha pariormance of the dutles of an attomey at law.

Reguested change: The Board seeks to add {o this list of those exempt from licensure the
amployees of an alioragy Al lavw,

Siakehoidsrs: The Cregen 3late Bar has submitled o this commites their suzpert of this bili,

issUe no. 20 Eroled Agents with litlie or no aciual experiance preparing ingome {ax fellins
are wlowad, after passing the Board's eyam, 1o becomea licensad a3 a Tax Consuliant and work

wilthout any supervisien and, infach, supenvise Licensed Tax Preparers,

Background: The nomal rouls o becoming a Licensed Tax Censultant requires an individua
towork a minimum of 1,100 hours in preparing. adv sing or assisting in iha prepargion of
secsonal income tax raturn under he supervision of mere experienced tax prasifioners and
nass a 200 guestion bowrd suminisiered exam. An aliernate roule (o become a Licensed Tax
Consulan is to pass the federal Errclled Agent Exarn and pass the B0 guestion consultan!
sigte onily exam adminislersd by the board. Cumrenily there are no stalulony reguirgmsnis 1o
have any exparience preparing insome tax returns if one has passed the Enrolied Agen exam,

e

Reguested change: The board seeks to tequire Enrelled Agenis in verify they have i least
360 hours of experiance preparing, ad \,*15inc; orassisting in the preparaiion of personat income
tax returns o gualily o ke the Oregen Consultant Siate Caly exam. The board balisves this
change is in the bestinterest to consumaers in Oregos, Thete is no substiute for real e
experience. Although a persen may be book smart and able to pass both the lederal and siale
gxams, thel lack of asiual axperiencs poses @ visk (0 Consuwmers.

Ahhough this wiil affect g amall number of Eniolied Agents lsking the Conscltant Staie Only
exam the addiicnal requirement ensures consumers e Licensed Tax Consultant nas nol pniy
e basic knowledge of tax law by having passed 2 tests by has soquired 2 minimat level of
aghlal experience praparing income lax reiuing.



Oregon State Board of Tax Practitioners
Board Meeting Minutes

Meeting Date: May 5, 2013

Thne: 9:07 am. - 4:00 pan

L_ocation: Morrow Crane Building, Selem, Oregon

Attendeas; Janis Salisbury (Board Chair)
Jess Gutlerrez {Vice-Chair)
Dovothy Hudson (Board Member)
Toni Eilsworth (Excused)

Guesis;

A 21

Nancy Hubbard, OSTC
Ira Rosenberg, ORSEA
Susan Parks, OAIA
Linda Thomas

dichae: Addington (Board Member)
Nutan Arora (Board Member)
Kelty Gabliks (DO
Staff: Ron Wagnrer, Executive Director
Monica J. Walker, Senior Compliance Specialist
Tape Billings, Exam & Education Coordinator
Marika Garvey, Licensing Specialist

ACTEON / D SCUSSION

alled the me

S” sh ury ¢ eting to order at. 9 {}? A -

[ New Bo ard Members | Salisbury swore in the two new Boeard '\/cmout% Michael »’»\t.omﬁion and Nutan

Arora.

Raoli calied

Board members present: Hudson, Addington, Gutierrez, Arora, Lovato, and
Salisbury, Excused: Elisworth,

Executwe Session: Revzew of Case Files

- T disinuiss {oridalion exen‘o‘ Trerh poblic Gigtlosuns under CRS 6?3 ?10|’3‘ Pu*suant ‘o 152, oBf‘(’E‘(ﬂ

Coo LT Executive Session 9:09 a0, < 1148 aum.

Chair Comments %{;dlth Wilking long~time representative of the OATC susidmcd a minor slroka and

wili no longer be representing her association at Board mestings.

Twyia Lawson from FIR and Pete F

later today.

airhurst from NIC will be attending our meeting

Compliance Report

A
013,

Co “o‘[ai;*ts reporied rom January 1, 2013 through May 2, 2
P 2ol g )
General statisiics:

Reported by
Monica ], Walker

22 Cases reported on during Executive Session
10 Cases needing Board action/vote

General statistics

82 Total comalamisas foilows;

23 Open investigations

13 Pending investigations :
6 Mediated f

May 9, 2013 ~ Tax Board Meefing Minutes Page 1 of 11
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Oregon State Board of Tax Practitioners
Board Meeting Minutes

38 Closed

Out of these totals
M Complainis irwhich leensees were educared inie compliance

Waivers to be voted on
2 DCYRC Waivers needing Board actionfvote

General counts/information on complaints
30 Unlicensed/unregistered activity

17 Advertising

5 Other entities

15 CompetencyiServices

7 Return of records

8 DR Chsupervision requirements

2 Fraudulent activity

Fallure to notify of changes to information
Failure to file a return

Caonfidentiality

CE audit requirements

Signature reguirements

)
i

Posting of fze scheduies

Lo JEESUI S R U S

Settlement Agreement Update/Status

Accounts paid in fll: Bumblebee Same Day Tax Sevvice, Steven Townsend, and
Jamasa Sattler.

Gy payvinest plan with the Board: Tirsa Villarueva Fong-Guien, Albert Bentley,
Domon Maver, Daria Nelson, Fausia O. Garcia, Pamela Miles, and William

Beawmeistar,

Other Compliance Business .
Brainstorm scenario: A practitioner calls regarding errors on a return he prepared. He
questions if there is a procedure for reporting ervors, or requirements or regulations
regarding this. How should the Board characterize this oversight? What should be the
proper response? Walker noted that up until now she asks for self reporting to be
written and added 1o licensee’s file for future information. Wagner stated his :
perspective and voiced concerns. After some discussion, it was the Board’s consensus
that ticensees genevate errors throughout the course of their career and no additional
action or response from the Board should be exercised. The Board felt that staft could
add e note in the comument field of the individual’s record, and have the licensee

make 4 copy and correctionfamendment for olient. Walker can suggest including
deficient subject matter in the licensec’s continuing education plans, Lovato

suggested this be a topic for the newsletter.

Notices of Intent

Abdilcadir Mohamud
Partiand, OR

H

Motion: Gutierrez maved that the Board issue a MNotice of Intent 10 Impose
Discipiine and Right Te Hearing 1o Abdikadir R, Mohamud of Portland, Oregen for:

May 9, 2013 — Tax Board Meeting Minutes Page 2 of 11
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Oregon State Board of Tax Practitioners
Board Meeting Minutes

One (1) violation of ORS 673.643(1) and OAR 800-025-0020(1) for failing to
register a tax preparation business at $100; and

Four {4) violations of ORS 673.700(7) and OAR 800-010-0050 for advertising in the
form of printed, broadeast or electronic material that makes known professional tax
services at $100 per violation,

Motion passed. Aves: Lovato, Salisbury, Arora, Budson, Gutierrez, and Addington.
Eilsworth excused,

Dorothy Hernandez | Motion: Gutierrez moved that the Board issue a Notice of Intent (o Iinpose
Sglem, OR Discipiine and Right To Mearing to Dorathy “Dottie” Hernandez of Salem, Oregon
for:

Fa

Five (5) violations of ORS 672.615(1), for preparing, advising, or assisting in the
preparaticn of personai income tax returns for valvable consideration without being
leensed or exempt from licensure at $5,000 per viotation, and

Six (6} violations of ORS 673.643(1) and QAR 800-025-0020(13, for failing to
register a tax preparation business at 55,000 per violation,

f}C‘r

Motion passed. Aves: Arova, Addington, Hudson, Gulierrez, Lovato, and Salisbury,

.
¢ Ellsworth excused.

Ekaterina Bodunav Motion: Gutierrez moved that the Board issue a Notice of Intent o Tmpose
Mt Angel, OR Diseiptine and Right To Mearing 1o Ekaterina Bodunov of Mt. Angel, Oregon for:

Ten (10} violaticns of ORS 673.615(1), for preparing, advising, or assisting in the
preparafion of personal income fax veturns for valuable co; .Sldua,. tion without being
licensed or exempt from licensure at $500 per violation; and

Two (2) violations of ORS 673.643(1} and OAR 800-025-0020(13, for falling to
regisier a tax preparation business at $100 pev viotation.

Motion passed. Aves: Arora, Addington, Mudson, Lovats, and Gutierrez. Nays:
Salisbury, Elisworth excused.

Jay Jones Motion: Ontierrez moved that the Board issue a Notice of Intent to Impase
Woodburn, OR IJiscipline and Right To Hearing to Jay R. Jones of Woodburmn, Oregon for:
2 g ay N

Thirty-seven (37) violations of ORS 673.615(1), for preparing, advising, or assisting
inthe 1 reparation of personal income tax returns for valuable consideration without
being icensed or exempt from licensure at $560 per violation; and

i ! Three (3} violations of ORS 673.643(1) and QAR 800- OEﬁ»OOEO(]), for failing to

: | register a tax greparation business at $100 per violation

Motion passed. Aves: Lovato, Addington, Salishury, Arora, Gutierrez, and Hudson.
Ellsworth exeused.

Riverbend Tax Motion: Gutierrez moved that that the Board issue a Notice of Intent to Impose
Service, LLC/ Discipline and Right To Mearing to Riverbend Tax Services LLC dba H & R

May 8, 2013 - Tax Board Meeting Minutes Page 3 of 11
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Oregon State Board of Tax Practitioners
Board Neeting Minutes

Bend, GR.

Rabert MeAllister

Block/Owner: Robert Alan McAllister of Bend, Oregon for:

Two (2) viclations of ORS 673.643 and OAR §00-025-0030(5), for failing to report
changes to a branch office within 15 business days of the change at $100 per
viclation,

Motion passed. Ayes: Hudsen, Salisbury, Gutierrez, Arora, and Addingion, Nays:
Lovato. Ellsworth excused,

T

Bend, OR

eMarcia Nelson

Motion: Gutierrez moved that the Board issue a Notice of Intent to Impose
Discipline and Right To Hearing to Lefarcia A. Nelson of Bend, Oregon for:

Twao (2) violetions of GRS 673.043 and OAR 800-025-0030(3), for failing to report
changes to & branch office within 135 business days of the change at $100 per
viclation.

Wotion passed. Aves: Guilerrez, Salisbury, Mudson, Addington, Arors, and Lovato.
Ellsworth excused,

Jerry Schimidi
Sherwoond, OR

Motion: Gutierrez moved that that the Board tssue a Notice of Intent fo Impose
Discipline and Right To Mearing to Jern G. Schmidt of Sherweood, Oregon for:

Five (8) viclations of ORS 673.700¢7) and OAR 800-010-0050(8) and (7) for
advertising in the form of printed, broadeast or electronic material withont including
the Board issued business registration number, the dﬁ%ig"]&t@d ficensed tax consultant
number or the LTC/LTP license number at 5250 per violation.

Motion passed. Aves: Hudson, Lovato, Addington, Arora
Elisworlh excused.

, Gutlerrez, and Salisbury,

Liza Kaganov
Portland, OR

Motion: Gutierrez moved that the Board issue a Notice of Intent to Impose
Discipiine and Right To Hearing to Liza S, Kaganov of Portland, Oregon for:

Two (2) violations of ORS 673.7
advertising in the fo

00{7) and GAR 800-G10-0050(6Y and {7) for
s of printed, broadeast or electronic material without including
the Board issued business registration number, the designated licensed tax consultant
number or the LTC/LTP license number at $250 per violation.

Motion passed. Aves: Salisbury, Gutierrez

. Hudsen, Arora, Lovato, and Addington.
Elisworth excused.

Boardman, OR

Marisela Rodelo

Motion: Gutierrez moved that that the Board issue a Notice of [ntent to Impose
Discipline and Right Te Hearing to Marisela Rodelo of Boardman, Oregen for:

All violations of ORS 6?3.615(1
preparation of personal
licensed or exempt

3, found for preparing, advising, or assisting in the
come tax retums for valuable consideration without being
from ticensure at $500 per violation; and

Ome (1) viclation of ORS 673.643(1) and QAR 800-025-002G(1), for failing to
register a tax prebaration business at $100 per violation,

Motion passed. Ayes: Addington, Gulierrez, Hudson, Arora, Salisbury, and Lavato.

May 9, 2013 ~ Tax Board Meeting Minutes
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J Ellsworth excused.

Possubie W;thdrawat of: Actzon

Paula Dougharity
Baker City, OR

Motion: ])uc f(* ] er passing on \'ovembu 8; 2082, Gutierrez moved thal the Board
withdraw thelr motion te impose Discipline upon Paula J. Dougharity of Baker City,
Oregon for:

Three (3) violations of ORS 673.615(1). found for preparin g, advising, or assisting in

the preparation of personal income tax returns for valuable conszdm ation without
being licensed or exempt from licensure at $250 per viclation;

One (1} violation of ORS 673.643(1) and OAR 800-025-0020(1) for failing to
register a tax preparation business at $100: and

One (1) viclation of ORS 673.700(7) and OAR 800-010-0050 for advertising in the
form of printed, broadeast or electronic material that makes known professional tex
services at $50.

Motion passed. Ayes: Lovato, Hudsen, Addingion, Arora, Gulierrez, and Safisbury.
Eltsworth excused,

Possible Setflement

tAgreement

Rabert Dooley
Cove, OR

Motion: Gu m: ‘ez moved that the Board enlsr into a Settiement Agreement and
Stipulated Final Order with Rebert G. Dooley of Cove, Oregon fo assess civil
penalties in the amount of $250, pursuant to 673.700(1¢7) and 673.735(1) for:

One (1) violation of ORS 673.705(1), for obtaining or attempting to obtain his initial
/ i = i =]
tax preparer license by fraudulent representation; and

One (1) viclation of QRS 673.7 ”{)G(”?} and OAR 800-010-0042, for failure to respond
i writing to conmunications from the Board within 13 business days.

Motion passed. Ayes: Addington, Gutierrez, Salisbury, Mudson, Lovaio, and Arora.
Ellsworth excused,

Beard Meeting Lunch 12115 par. — 12147 pi,

ourrica J. \w‘ku'

LeMarcia Ne son was net on the list supplied o the 1cmesuma ives and the public

Minutes

Motion: Hudson moved that the Board accept the January 10, 2013 minutes as
drafted.

Motion passed. Aves: Arora, Addington, Hudson, Gutierrez, Salisbury, and Lovato.
Ellsworth excused,

Board meeting minutes are focated on the Tax Board Web site at:
pitnwww oregon, gov/OB TP/ Meeting Minuwres.shim!

|

H

Administration Report

May 8, 2013 — Tax Board Mesting Minutes Page 5 of 11
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| Reported by

o

{ Ron Wagner

- The building lease has been renegotiated. Morrow has put in new carpet and painted.

The projected revenue for the biennium to date, July 1, 2011 through March 31, 2013 |
is $867.000. The actual revenue to date $862.297. Ouz actuai revenue to dale is
54,703 less than the projected revenue to date. The projected expenses for the
biennium to date, July 1, 2011 through March 31, 2013 are $374,000. The actual
expenses 1o date are 3904,967. Our actual expenses to date are $69,033 less than the
projected expenses,

New cabinets will be purchased for the back wall. Some items will be surplused and a
sebof three height adjustable tables will be purchased. Total expenditures will be
around $9,000.

he Board’s fegislative work session on Maonday was cancelled because there wasn't
a c;uo} um of senators. One piece of legisiation the Board pre-session filed was 1o
wmeiude emplovees of attomeys to the list of those excluded from our licensing taws.
Also added as an amendment was the minimum 360 hour work experience
requirertient 1o take the enrolied agent exam. The bill with these provisions did not
make it out of committes, thus witl not become law. The Board members would like
to retain the 360 hour 1‘3f]ui%’c—‘men? regardiess of the absence of the requirement in the
statutes, The Board has the requirement inciuded in the Oregon Administrative Rule.
The Board Was s'm,p:\ wanting fo add the requirement o the Cregon statutes. But the
lack of wording in the statutes does not negate the authority of the rule.

The office computers have been upyraded to Windows 7 and the software to
PE
Microsoft Office 2013,

Reducing Fees

! made,

Wagner talked about reducing the Board s ending balance by reducing fees, and since
this would take effect in the new biennium this decision could be made at any time,
The Board discussed the impect of reducing fees and where the reductions could be

Motion: Hudson moved that the Board reduce the license fees for the LTC, LTP,
business registration and the combo registration each by $10 per vear for license
renewals effective August 1, 2012,

Motion passed. Aves: Hudson, Addington, Lovato. Arora, Gutierrez, and Salisbury.
Ellsworth excused,

Executive Recruitment

Twyia Lawsan

Twiyla Lawson is a senior 1‘ecm5-tina specu fist for the 5la*zc Ouz current Executive
Director, Ron Wagner, has announced his retirement effective June 30, 2013, Lawson
attended the meeting 1o discuss with the Board members the process to recruit and
hire a new Executive Director, Lawson described the documents for Board members;
standards and criteria that will be used to do the recruitment, siate policies and
gutdelines, and a document ebout pubtic meeting law and how the process needs to
oe transparent, and why things need 10 be done the way they do. An announcement i3
required, wiich has been already drafted, including the desired attributes and the
required state minimum gualifications. She shared a recruitment plan which gives a
tmeie of evervthing that will happen. Lawson reviewed the documents and
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explained more about how the process typically works, including checking
references, the interview process, and (aking public comment. She asked that any
questions or comments go o her.

Motion: Addingion moved that the Board adopt the plan as presented.

Motion passed. Ayes: Salisbury, Arora, Gutlerrez, Hudson, Lovato, and Addington.
Elisworth excused,

Wagner shared that he would be available through August when the new Executive
Direclor takes over,

Addington, Salisbury and Mudsan volunteered to be on the hiring panel,

Public Comme'nt s

There were no public comments,

Pclf= Fairburst Fairhurst prov 1ded the Bua d mempers with baok.gmund information about NIC and
the propased work refated 1o selting up online registration for renewals and exam
applieations.

L _ Boaé Weeting Break 2: 20 DM

Admmistration Report (co‘wtmued)

eported b - Wagner publicly r:ln,omec the new Board members Michee! Addington and Nutan
by : &

Ron Wagner Arora. A name was forwarded for the public member, and he expects to have that

position filled by the next Board meeting,

He also provided a wonderful example of what staff waould like from Heensees, by
sharing a letter notifying the Board that the licensee would be traveling cutside of the

[red

United States and would not be able to be reached for a limited time period,

S%al]wcs .ep(}ned ay There 15 an increase In consultant licenses, 1nitial consuitant licenses, and business
Marika Dwyer regisirations opened compared with the same time period last year, Fudson
commenied that the numbers ave rejative because of the comparison, and that it ooks
like there are 100 less preparers than last year. She speculated whether the number
were down because (he preparers became consultants.

| Exam-and’ Educatuon Report:

Exam bpczatc by | Wagner and Bi ] lings re'\llzpd 1]19? 1]“‘ guery the database wias using to provide exam

Jane Billings statistics was not accurately calculaling exam pass rates, and asked the contractor to
do some adjustments. it was caleulating retake exams as firs( time test takers, Billings

went bacik to 2008 and adjusted all the vecords, and now the corrected version is out
on the Web. The vear-to-dale pass rate percentages are: preparers S3%, consultants
35%, consultani-state-only 64%.

In 2012 a total of 568 took the preparer exam with a 58% pass rate for the year,
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dﬂC"'—‘asir‘g from 64% in 2001, There were 103 whe tock the consultant exam with a

30° 55 rate, increasing fro“q 23% in 2011, And BS ook the consultant- s?ate-on]y
2 vith a final pess rate for the year of S8%, down from 67% in 2011

Billings included handouts for the annual period between March 1, 2012 to February
28, 2013, reflecting pass rates of 60% fur preparers, 35% for consultants, and 60%
for consultant-state-only exams, There were $97 tofal c,xe.mmccs, including retakes,
with a fotal overali pass rate of 36%. The highest score received on cach exam for
exaims taken in November 2012 10 February 2013 was 9”%

The Board members were also provided instructor pass vates caiculated belween
March 1, 2017 and February 29, 2012 along with a cumulative listing of instructor
pass rates 13.’“'ecu|w the currens vear along with the past 3 vears. Pass rate letters were
mailed out to individual instructors In early March

While reviewing the issues with prior statistical reports, it generated discussion about
the time frame that the resuits are calculated. Wacw er qqcsmonpd why the exam final
reperis, witich include the instructor pass tau.s. general pass rates and highest scores,
are calcuiated from the period of March 1 to February 28, and not by the actual exam |

peviod, He thought it would be more mcmwmuf L if the reports covered the period

hen everyone took the same exam, Consuitant exam release date is August 1%, and
preparer exam release is September 1Y (gap of nevd/old for first few weels). The
altetnate ca]cu}“"ions period to consider:

Consultant - August 1% to July 31%/Preparer — September 1% to August 31%. The
Board would like 10 see both time frames lcu}aied next year to better make a
determination of their preference.

The Beard's review of the guestion and comment forms resulted in three people
sagsing and 69 other scores being positively affected.

Proctor Sifes

Proctor site inter-agency agreements were mailed at the end of March. Billings
inciuded notification of the proctor site fee increase to $60 that the Board approved,
along with information regarding the change or reduction in allowable source
documents for the preparer exams effective September 1, 2013, There are a number
of procior sites that have increased fees based on this,

Riftings was able to make two proctor site visits 1o LBCC and CCC. There is a
possible new proctor site in Mehinnviile (CCC Campus), but PCC-SE will no longer
e a proctor site, PSU, Phoenix, and Warner Pacific were suggested substitutes that
Biilings will contact. She considered private franchises, such as Syivan Learning

Centers, but they were very expensive,

Walkes suggesied renting the rooms and having staff administer the exam at PSU, if
needed, Gabli k ggcs‘{ec using the Portland State Building as well because it has
rooms availahle and examinees could ride the MAX, and niot have to worry about
parking.

Sponsor Renewals

The Ck sponsor renewals and 80-Hour Basic Tax Course sponsor applications were
mailed out at the end of March. These were senf out early with the hope they woid
take care of DOE requirements in pleaty of time 1o get approval through them since

Way 2, 2013 — Tax Board Meeting Minutes Page 8 of 11



A 29

Oregon State Board of Tax Practitioners
Board Meeting Minutes

DOE wm-around time is longer than the Board's.

The two continving education sponsors of self-studv/correspondence courses
currentty on the Board's list (since they are not currently approved through CTEC,
NASBA or IRS) have been sent renewal applicalicns to complete,

CEk Audits Billings would like to officially close the consultant and preparer 2012 CE audits,
The consultant audit consisted ol 209 consultants, and notification was sent at the
beginning of August. There were three licensees puiled for audit whose license had
not been renewed by March 1% and remained in lapsed status. There were also two
licensees wha retired thelr Heenses, The preparer audit consisted of 192 preparers,
and notification was sent out on Qctober 26, 2012 to licensees who had renewed.
Licensees who had not vet renewed their licenses were notified as they renewed, At
the conclusion of the audit there werel§ individuals whose licenses remained in
lapsed status and two that had retired their licenses.

[tem Writing - Twenty velunteers came and worked together to review and update the LTC gxam
Committes and questions. They were & fun and hard-working group of individuals with a mix of new

Board Work Session | and experienced volunteers. Thank you to those who volunteered. Volunteer
comment sheets were included 1n the Board binders. What comes 1zp every year for
the Consultant Ttern Writing Committee is whether the CE eamed from volunteering
on the Commitiee could be acceptable for the following yvear's renewal, even though
the hours were accumulated prior to May 1% Most volunteers already have their CE
for the curront renewal period,

Shigeyo Kikuchi, Twenty-two new guestions were approved, and Board members
wrote 13 additional now questions, and added Form 8801 and instructions to the list
of source dacuments,

Motion: Lovato moved that the Boerd accept the changes and additions made to the
consultant exam pool of questions discussed at the Board’s work sessions held on
May T and 8 2013, and to include Form 8801 and instructions to the list of source
documents effective September 1, 2013,

Motion passed. Ayes: Addinglon, Gutierrez. Salisbury, Lovato, Hudson, and Arora.
Eilsworth excused,

The Preparer [tem Writing Committee wit] meet for two days on June 12™ and 13%.
Twenty enthusiastic volunteers have already been recruited and are ready to get down
to work reviewing all the questions in the preparer exam pool.

Compiling the Barb Jenkins, the Board’s Exam Consultant, will come to the Board office on May
. Consultant Exam 22° and 23" 10 puli questions for four versions of the consultant exam, which

Billings will then compile. Then on June 20° fowr volunteers that have already been
selected will come to the Board office to take a version of the consuliant exam and
meet with Barb.

. The locarion selected is Clackamas Community Coliege in Wilsonvilie, and the date

i Instructor Workshop
: confirmed Wednesday, August 14, 2013,

H
i
A
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Billings has contacted the members of the Exam & Education Committee with some
ideas the Board has thrown around since the jast Workshop, and has been hoping to
get some interest from instructors or grad uat'* students at Portland State University,
Wa]]a'm‘é:e Uf’z iversity, and Western Oregon in Monmouth, E-mails were also sent 1o
speakers affiliated with Brown Bag CPE, Oregon Society of Certified Public
Acgountants, OATC, O8TC, OSE, and 80-Hour Basic Income Tax Course sponsors.

Walker had recommended contacting Lucy Gardner from Leadership Cregon whe
unfortunately is unable to help because of “prior commitments, but provided the
names of 3 other possible qr‘eﬁkcl s Rich Galvez {previous speaker ~unavailable}, Sue
Wilson and Mike Marsh. Billings initially received a response back from last year's
speaker, Robin Gilley, expressing interest; lowever she has since realized she is
unavailable,

In anticipation of the Beard expanding on last year's segment where current
instructors shared their own personal teaching techniques and methods for motivating
their students, Billings has sent e-malls to 24 instructors of the 80-Hour Basic Course
with higher pass rates.

Kirkwood Denavin, & licensee and instructor at Lane Community College, is
considering doing a 2-3 hour segment in the afternoon. He is workmg on a proposal
for the Board to review. Jennilzr Webster, Phid, recommended by Sue Wilson, has
shown an interest, Her resume and proposeci cutline was shared with the Board
members,

Billings will personally ask some of the instructors with higher pass rates to speak for
ten minutes about what they feel meakes their class m.cccsc: ful and students more apt

10 pass the exam. She clarified that the Board would like & Board pane! for questions
at the end.

The members agreed to pursue Jennifer Webster for a half a day, and will firm up the
pians for the alterncon at the next Board meeting,

JL]dEJ (,01 way
IHilisboro, OR

Motion: Hddson novmf* 0 accc'p’ the {mswnafcd consuitant waiver 1equas~ for Judd
Conway of Hillsboro, Oregon through May 31, 2013, per the Business Practices
Commitiee’s temporary approval issued on January 29, 2013,

Motion passed. Aves: Hudsen, Addington, Gutierrez, Arora, Lovato, and Salisbury.
Ellsworth excused.

Motion: Hudson moved to ac*ep“ the designated consultant waiver request for Teresa
L. Noe ef Gresham, Cregon through May 31, 2013, per the Business Practices
Commitiee’s temporary approval issued on February 6, 2613,

an
3

Meotion passed. Ayes: Guilerrez, Arora, Lovate, Salisbury, and Hudson, Nays:
Addington, Elsworth excused,

Chair Elections
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Board Chair

Motion: Gutierrez made & motion to nominate Janis Salisbury to remain as Board
Chair,

Mation passed. Aves: Guiierrez, Arova, Lovato, Hudson, and Addington. Eilsworth
excused. Salisbury abstained from the vote,

Board Vice-Chair

Motion: Gutierrez mads a motion 1o nominate Joe Lovate as Board Vice-Chair,

Motion passed. Aves: Gutierrez, Arora, Salisbury, Hudson, and Addington. Ellsworth
exeused. Lovate abstained from the vole,

‘Other Business' .

Comimitiees
Assignments

Jess Gutierrez®
Daorothy Hudson
Michaei Addington

Admnistration i Complaing

Business Practices Jos Lovato®
Janis Salisbury
MNutan Arora

Michael Addington

H
o . - - )
Dorgthy Hudsan® % Exam & Lducation
Public Member |

Roster Updates

Salisbury will update her address to Ovegon City, and Addington would like NTPI
Fellow added after his name on the Board roster.

Hiring Panel

Janis Salishury, Dorothy Hudson, Michae! Addington

P Tax Board Bulletin
i Newsletier

Jams - H vou discover errors on retumns, what are vou required to do?
- Nutan - Not relying on vour seftware; need to review Oregon sections for CE; five

Newsletter articles assignments:

foe - Military subtractions, good CE choices

Dorothy - Be a whistle blowerfurning in the bad guys

Japne - CE howrs accumulation i in lapsed ar ineligible status
Manice - From the compliance desk

Hon - From the givector’s desk

things vour sofiware doesn’™t do
Jess - DC responsibility for business

-Adjournment -

- -Salisbury adjourned the Board me

1 2 4:00 P

Next meeting:
July 11, 2013

Morrow Crane Building, Salem, Cregon
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